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MEMORANDUM OPINION
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CHAPMAN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to her pleas, of wrongful distribution of lysergic acid diethylamide (LSD) (six specifications); wrongful possession of LSD (two specifications); wrongful possession of LSD with the intent to distribute (two specifications); and wrongful use of LSD, marijuana, methylenedioxymethamphetamine (ecstasy), cocaine, and psilocybin (mushrooms) (one specification each), in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The military judge sentenced the appellant to a dishonorable discharge, confinement for six years, and forfeiture of all pay and allowances.  The appellant’s pretrial agreement limited her confinement to fifty-four months.  While approving the remainder of the adjudged sentence, the convening authority approved only fifty-two months of confinement.  


The case is before this court for review pursuant to Article 66, UCMJ.  We have examined the record of trial, considered the briefs of each party, and heard oral argument.  Although none of the nine assignments of error warrant sentence relief, two merit discussion.

POST-TRIAL ERRORS


The appellant correctly asserts that the staff judge advocate’s post-trial recommendation (SJAR) and the promulgating order misstate the findings.  The SJAR erroneously advised the convening authority that the appellant had pled guilty to, and was convicted of, four separate possessions of LSD, with the intent to distribute.  In fact, Specifications 15 and 16 charged the appellant with only possession of LSD, and the military judge found the appellant guilty of only possession of LSD.  Unfortunately, the appellant and her trial defense counsel failed to complain of these errors in their Rules for Courts-Martial [hereinafter R.C.M.] 1105/1106 submission.  The convening authority made no express reference to the findings in his action.


When a convening authority does not address findings in his action, he approves only the findings of guilty as correctly stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  In the present case, the convening authority’s purported approval of Specifications 15 and 16 (possession of LSD, with the intent to distribute) is, therefore, a nullity, insofar as it pertains to the intent to distribute.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  “We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, __ M.J. __, ARMY 20000421, 2002 CCA LEXIS 112, at *5 (Army Ct. Crim. App. 13 May 2002) (citations omitted).  We will resolve the error in our decretal paragraph by approving only possession of LSD in Specifications 15 and 16.


Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), however, we find that the appellant has made no colorable showing of possible prejudice to her substantial rights as to the approved sentence as a result of the error.  UCMJ art. 59(a).  The appellant was convicted of fifteen, serious drug-related offenses ranging from possession and use to distribution of a variety of drugs.  Facing, inter alia, a maximum possible sentence of 152 years of confinement, the appellant agreed to a pretrial agreement capping any sentence to confinement at fifty-four months.  The convening authority further reduced the period of appellant’s confinement by disapproving two of the fifty-four months.  Considering the record as a whole, approving only possession of LSD in Specifications 15 and 16 warrants no further sentence relief.

POST-TRIAL CONFINEMENT


After her conviction, the appellant was incarcerated first at Quantico, Virginia.  She was then taken to the Norfolk Naval Brig, Norfolk, Virginia, where she remained incarcerated for twenty-five days prior to her transfer to Miramar Naval Consolidated Brig in San Diego, California.  Miramar is the only military confinement facility currently accepting female inmates with sentences to confinement for thirty days or longer.  Norfolk is set up only for short-term confinees.  The appellant claims that, while at the Norfolk Brig, the cadre subjected her to “shockingly egregious” conditions of confinement in violation of Article 55, UCMJ, and the Eighth Amendment of the United States Constitution.  She asks this court to direct a post-trial hearing on the sentence or grant substantial relief as a remedy.


The appellant raised these same concerns regarding the conditions of her confinement to the convening authority in her R.C.M. 1105/1106 submission.  Although the staff judge advocate (SJA) stated in his addendum to the SJAR that he did not consider the appellant’s conclusions to be legal error, he did recommend that the convening authority grant the appellant “clemency” because of “the conditions of PV1 Henley’s confinement.”  Pursuant to this recommendation, the convening authority reduced the appellant’s confinement by two months, approving only fifty-two months of confinement.  As a result of the relief granted by the convening authority, we need not decide whether the conditions of the appellant’s confinement at the Norfolk Brig rose to the level of cruel and unusual punishment as con-templated by Article 55, UCMJ, and the Eighth Amendment.  Assuming, arguendo, that the facts enumerated by the appellant are correct, and that they constituted a violation of Article 55, UCMJ, and the Eighth Amendment, the remedy afforded to the appellant by the convening authority (more than 2-for-1 credit for each day of the complained-of conditions) is adequate relief to compensate the appellant for the conditions experienced while incarcerated at the Norfolk Naval Brig.

DECISION


The Court affirms only so much of the finding of guilty of Specification 8 of the Charge as finds that the appellant did, at or near Fort Bragg, North Carolina, on or about 13 November 1999, wrongfully distribute two, more or less, user units of lysergic acid diethylamide (LSD) to Private (E-2) Bryan Rodas, U.S. Army, Private First Class (PFC) La Point, and other unknown individuals, in violation of Article 112a, UCMJ.  The Court affirms only so much of the finding of guilty of Specification 15 of the Charge as finds that the appellant did, at or near Fort Bragg, North Carolina, on or about 30 October 1999, wrongfully possess five, more or less, user units of lysergic acid diethylamide (LSD), in violation of Article 112a, UCMJ.  The Court affirms only so much of the finding of guilty of Specification 16 of the Charge as finds that the appellant did, at or near Fort Bragg, North Carolina, on or about 6 November 1999, wrongfully possess five, more or less, user units of lysergic acid diethylamide (LSD), in violation of Article 112a, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted, and the entire record, the Court affirms the approved sentence.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

� The appellant also asserts that Specification 8 should be modified to correctly reflect one distribution rather than distributions on divers occasions.  We agree.  The evidence disclosed during the providence inquiry and in the stipulation of fact reveals distribution to several individuals on one occasion, not on divers occasions.  However, the appellant suffered no prejudice.  We will correct this error in our decretal paragraph.





� A lack of support from the appellant’s unit caused some of the complained-of conditions in the appellant’s post-trial confinement.  Her unit neglected to provide the appellant with the appropriate uniforms upon her entering confinement, and failed to timely respond to requests from the confinement facility to supply the appellant with these uniforms.
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