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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of indecent acts, indecent liberties, and drunk and disorderly conduct, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for five years, and reduction to Private E1.  This case is before the court for automatic review pursuant to Article 66, UCMJ.

The appellant raises two assignments of error.  First, he claims that the military judge erred by failing to give a limiting instruction.  Second, he asserts that a social worker’s testimony was improper because it was not based on personal knowledge and because it commented on the victim’s truthfulness.  We find both assigned errors to be without merit, but they warrant brief discussion.  In addition, we find insufficient evidence for portions of one specification.

Limiting Instruction

During the government’s cross-examination of a defense expert, the military judge admitted a videotape of an interview of the victim by Criminal Investigation Command (CID) investigators, in which the victim alleged that the appellant sexually abused him.  After the end of the defense case on the merits, the military judge gave a limiting instruction, cautioning the panel that the videotape had been admitted not for the truth of the allegations, but to explain the circumstances under which the allegations were revealed.  Later in the trial, at the conclusion of the military judge’s instructions on findings, the trial defense counsel asked the military judge to repeat that limiting instruction.  The military judge refused, stating that his previous limiting instruction was sufficient.

Citing the pages containing the findings instructions, appellate defense counsel asserts that no previous limiting instruction was given.  From the pleadings, it is unclear whether appellate counsel is unaware of the previous limiting instruction, or whether she is averring by inference that any limiting instruction, to be effective, must be given during the findings instructions, even if the military judge gave it earlier in the trial.  We have found no basis in caselaw or statute for the latter argument that a limiting instruction, given contemporaneously with the presentation of evidence to which it pertains, when the instruction will have the most effect, must be repeated during the military judge’s subsequent instructions on findings or sentence.  Cf. United States v. Williams, 13 U.S.C.M.A. 208, 32 C.M.R. 208 (1962).  The decision whether to repeat the instruction was discretionary, and we find that the military judge did not abuse his discretion in this case.  See United States v. Damatta-Olivera, 37 M.J. 474 (C.M.A. 1993).  We note, however, that the practice of repeating the instruction has been cited with favor, see, e.g., United States v. Johnson, 46 M.J. 8, 9 (1997); United States v. Fierro, 39 M.J. 1046, 1048 n.2 (A.C.M.R. 1994); and United States v. Rodriguez, 31 M.J. 150, 156 (C.M.A. 1990), and that a military judge has never been reversed for repeating a limiting instruction out of caution.

Social Worker’s Testimony


In his second assignment of error, the appellant asserts two reasons why a social worker’s testimony should not have been admitted.  First, he complains that she had no personal knowledge of the evidence she testified about, in violation of Military Rule of Evidence 602 [hereinafter Mil. R. Evid.].  Second, he claims that she testified improperly as to the victim’s truthfulness.

The government at trial sought to admit the testimony of Ms. Gass, a social worker who had counseled the victim about fifteen times, and to whom the victim had confided orally and in writing regarding the abusive acts of his father.  Appellant’s defense was that the allegations of abuse were the result of memory implanted by the victim’s mother and CID agents before the social worker’s sessions with the victim.  Thus, counsel sought at trial to have the social worker’s testimony severely limited.  In keeping with the theory that during counseling and at trial, the victim was merely parroting what had been previously suggested to him, the appellant’s counsel argued that the social worker should only be able to state whether the victim’s statements to her were consistent with the victim’s statements at the court-martial.  In concert with the defense counsel’s suggestion, the military judge ordered the trial counsel to inform the social worker of the substance of the victim’s testimony during a recess in the court-martial, and apparently the trial counsel did so.  The social worker was then asked on the stand whether the victim’s revelations to her were consistent with the victim’s testimony, as explained by the trial counsel.  She responded, “As I understand it, yes.”

Military Rule of Evidence 602 permits a witness to testify about a matter only if “the witness has personal knowledge of the matter.”  The Military Rules of Evidence Manual gives us an example of the problems with defining personal knowledge:  “A witness who testifies that ‘I only know what Sergeant Jones told me.  He said . . . .’ has personal knowledge of what he heard Sergeant Jones say, but not of the underlying facts or events.”  Stephen A. Saltzburg, et. al., Military Rules of Evidence Manual 710 (4th ed. 1997).  Similarly, the social worker in this case did have personal knowledge of what the trial counsel told her, even though she did not observe the victim’s actual testimony.  Her testimony compared what the victim told her with what the trial counsel told her.  Her qualified response reflected her reliance on the truth of the trial counsel’s information.  Trial defense counsel did not object to her testimony, nor did he question whether the trial counsel accurately relayed the substance of the victim’s testimony to the social worker.  Under these facts, we find that the social worker’s testimony complied with the requirement in Mil. R. Evid. 602 for personal knowledge.


Assuming admission of the social worker’s testimony about the victim’s in-court statements was error, the error was invited by the appellant’s counsel.  As mentioned, not only did the counsel not object to the form of the testimony, he proposed it and prevailed in strenuously arguing for it.  Invited errors are traditionally, with good reason, looked upon with disfavor.  See, e.g., United States v. Eggen, 51 M.J. 159, 162 (1999); United States v. Anderson, 51 M.J. 145, 153, cert. denied, 120 S.Ct. 534 (1999).  Further, we find that any error was not prejudicial to the appellant, for the same reasons appellant’s counsel tried to limit the social worker’s testimony to the consistency of the victim’s allegations.  That is, any further description of the appellant’s abuse or details about the victim’s allegations would only have harmed the appellant.

Appellant’s second claim, that the social worker improperly commented on the victim’s truthfulness, relies on the same question and answer discussed above.  We related her complete answer verbatim, supra, and are at a loss to discern how her agreement that the victim’s statements were consistent could be interpreted as an assertion that those statements were truthful.  Trial defense counsel interposed no objection to her testimony on this basis, and we find no merit to this claim on appeal.  Accord Eggen, 51 M.J. at 161.

Sufficiency of Drunk and Disorderly Conduct

The government’s theory of the offense was that the appellant was both drunk and disorderly while he was shouting near his unit staff duty desk.  The government presented evidence on the Specification of the Additional Charge, drunk and disorderly conduct,* from two witnesses.  On the evidence presented, we do not find beyond a reasonable doubt that the appellant was drunk at the time charged, as defined by Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 35c(6).  United States v. Turner, 25 M.J. 324 (C.M.A. 1987); UCMJ art. 66(c).

The first witness, the staff duty officer, described the appellant’s disorderly conduct near the staff duty desk at some unspecified time in the “evening.”  He testified that the appellant threatened a lieutenant in a loud, aggressive manner; had to be restrained; and disobeyed repeated requests to leave.  When issued a direct order, however, the appellant was apologetic and cooperative, giving accurate information about where he was going so that he could be found later in the night.  Although the appellant admitted he had been drinking, the witness did not know whether the appellant was drunk.

The second witness was a military police officer who apprehended the appellant at some unspecified later hour, after the staff duty officer had retrieved the appellant from the club and brought him back to the unit.  That witness described the appellant as “so disoriented and intoxicated he couldn’t even write his name.”


We find that the evidence is insufficient to prove that the appellant was drunk as well as disorderly during the staff duty desk incident.  We will rectify this matter in our decretal paragraph.


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of the Specification of the Additional Charge as finds that the appellant was, at or near Dexheim, Germany, on or about 8 February 1998, disorderly.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* The appellant was acquitted of the language, “which conduct was of a nature to bring discredit upon the armed forces.”
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