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MEMORANDUM OPINION

-----------------------------------------
KAPLAN, Judge:


At a fully contested trial, a general court-martial composed of officer members found the appellant, Captain Robert A. Ziccardi, guilty of signing false official documents (three specifications), making a false official statement,
 wrongfully disposing of military property, and conduct unbecoming an officer by wrongfully disposing of military property, in violation of Articles 107, 108, and 133, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 908, and 933 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence of a dismissal from the Army, confinement for one year, and forfeiture of all pay and allowances.


This case is before the court for automatic review pursuant to Article 66, UCMJ, 10 U.S.C. § 866.  We have considered the record of trial, the appellant’s assignments of error, the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the government’s reply thereto, and the oral argument of counsel.  As discussed infra, we have determined that Assignment of Error I is meritorious in that there were instructional errors materially prejudicial to the appellant’s substantial rights in this case mandating our setting aside some of the findings of guilty and the sentence.  See UCMJ art. 59(a).  Our resolution of this assigned error renders assignments of error II, III, V, VI, and VII either moot or not ripe for decision by this court at this time.  We find no merit in the appellant’s Grostefon claims.    

FACTS


On 19 and 26 September 1995, the appellant, a Quartermaster Corps officer, accompanied by Staff Sergeant (SSG) Farrish, a unit supply sergeant assigned to the 4th Psychological Operations Group (Airborne) [hereinafter 4th PSYOPS Group], traveled from Fort Bragg to Marine Corps Base, Camp Lejeune, North Carolina, for the purpose of obtaining various items of military equipment, commonly referred to as TA-50, from the Camp Lejeune Defense Reutilization and Marketing Office (DRMO).  Although the appellant had previously been assigned to a logistics position within the 4th PSYOPS Group, he was neither serving as a logistics officer nor assigned to the 4th PSYOPS Group at the time of the September 1995 trips.  On these two trips, the appellant used an authorization memorandum and several Department of Defense (DD) Forms 1348-1 to sign for and obtain large quantities of equipment such as sleeping bags, canteens, ammunition pouches, and field jackets.  With SSG Farrish’s assistance, the equipment was transported back to Fort Bragg in a nonmilitary vehicle that had been rented and paid for with cash by SSG Farrish from Ryder Truck Rentals in Fayetteville, North Carolina.  Upon their return to Fort Bragg, the appellant and SSG Farrish placed the equipment in a container, variously described as a “CONEX” or “MILVAN,” that served as an annex to the supply room of SSG Farrish’s unit.  The CONEX was an authorized storage place for military equipment.  A padlock was placed on the door of the CONEX to secure its contents.  Sometime between 26 September and 9 November 1995, the equipment disappeared from the storage container.    

On 9 and 14 November 1995, Army criminal investigators questioned the appellant.  Also on 9 November 1995, SSG Farrish, after being questioned, accompanied criminal investigators to the CONEX for the purpose of identifying the military property that had been obtained from Camp Lejeune.  When his key would not work in the lock on the CONEX, SSG Farrish inquired of his assistant, a Specialist Dawson, as to whether the lock had been changed.  Specialist Dawson replied that, to his knowledge, the lock had not been changed.  The lock then securing the CONEX was cut, and the contents thereof were examined.  The only property identified as missing were the items of military property obtained from the Camp Lejeune DRMO.  Subsequently, one or two items of equipment that had been retained by the appellant were recovered from his off-post quarters, but the vast majority of the military equipment obtained from Camp Lejeune was never recovered. 

DISCUSSION

Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty that we find correct in law and fact.  A valid finding of guilty must be supported by legal and competent evidence establishing beyond a reasonable doubt each and every element of the offense alleged.  See UCMJ art. 51(c)(1).  The “beyond reasonable doubt standard” mandates that the evidence exclude every “fair and rational hypothesis except that of guilt.”  Manual for Courts-Martial, United States, 1969 (Revised ed.), para. 74a(3); see also U.S. Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, p. 37 (30 Sep. 1996).  To determine legal sufficiency, we must decide “whether, considering the evidence in the light most favorable to the prosecution, a reasonable factfinder could have found all the essential elements beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 324 (C.M.A. 1987) (citing Jackson v. Virginia, 443 U.S. 307, 319 (1979)).  As we apply this test, we must “‘draw every reasonable inference from the evidence of record in favor of the prosecution.’”  United States v. McGinty, 38 M.J. 131, 132 (C.M.A. 1993) (quoting United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991)).  To determine factual sufficiency of the evidence, the test we must apply is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of [this court] are themselves convinced of the accused’s guilt beyond a reasonable doubt.”  Turner, 25 M.J. at 325.  We have applied these tests in our review of the appellant’s case.  We hold that the evidence adduced at trial is legally and factually sufficient to support the findings of guilty of Charge IV and its specifications (alleging that the appellant signed false official documents and made a false official statement to a criminal investigator).  

However, as to the findings of guilty of Charges II and V and their specifications (alleging the wrongful disposition of military property and conduct unbecoming an officer by wrongfully disposing of military property), we find that the military judge gave a confusing and erroneous instruction which contributed to legally unsustainable convictions on those charges.

The False Documents and False Statement Convictions

The appellant was convicted of three specifications of signing false official documents and one specification of making a false official statement, as follows:

Charge IV:  Violation of the UCMJ, Article 107.

Specification 1:  In that Captain Robert A. Ziccardi Jr., did, at Camp Lej[eu]ne, North Carolina, on or about 19 September 1995, with intent to deceive, sign official records, to wit:  DD Form 1348-1, which records were false in that Captain Robert A. Ziccardi Jr. signed as an authorized representative to receive military property for the 4th Psychological Operations Group (Airborne), and was then known by the said Captain Robert A. Ziccardi Jr. to be so false.

Specification 2:  In that Captain Robert A. Ziccardi Jr., did, at Camp Lej[eu]ne, North Carolina, on or about 26 September 1995, with intent to deceive, sign official records, to wit:  DD Form 1348-1, which records were false in that Captain Robert A. Ziccardi Jr. signed as an authorized representative to receive military property for the 4th Psychological Operations Group (Airborne), and was then known by the said Captain Robert A. Ziccardi Jr. to be so false.

Specification 3:  In that Captain Robert A. Ziccardi Jr., did, at Fort Bragg, North Carolina, on or about 9 November 1995, with intent to deceive, make to SA William F. Frazier, an official statement, to wit:  that he never intended to steal any of the military clothing and equipment obtained from Camp Lej[eu]ne DRMO, that he did not believe the property obtained from Camp Lej[eu]ne DRMO had to be placed on the receiving unit property book for accountability, that once the property was placed into the conex he did not see any of it again, which statements were totally false, and was then known by the said Captain Robert A. Ziccardi Jr. to be so false.

Specification 5:  In that Captain Robert A. Ziccardi Jr., did, at Fort Bragg, North Carolina, on or about 3 November 1994, with intent to deceive, sign an official document, to wit:  memorandum to Camp Lej[eu]ne DRMO, which document was false in that Captain Robert A. Ziccardi Jr. signed as an accountable supply officer for DoDAAC
 W81UAC, W36B2W, W36B2N, and was then known by the said Captain Robert A. Ziccardi Jr. to be so false.

We have closely examined the documentary and testimonial evidence in this case.  In particular, we have scrutinized the DD Forms 1348-1 (Prosecution Exhibit 1) referenced in Specifications 1 and 2 of Charge IV, and the memorandum (Prosecution Exhibit 2) referenced in Specification 5 of Charge IV.  It is true that the appellant’s signature appears on the DD Forms 1348-1, and that nowhere on the documents is there specific language indicating that, by his signature, the appellant represented that he was authorized to receive military property for the 4th PSYOPS Group, as alleged.  Nevertheless, the direct and circumstantial evidence of record clearly establishes that the appellant’s signature on a DD Form 1348-1 had that effect.  Circumstantial evidence supporting the convictions of Specifications 1 and 2 of Charge IV include the appellant’s signature on the 3 November 1994 authorization memorandum from which one may deduce that the appellant purposefully represented that he had official authority to receive property on behalf of the Accountable Supply Officers of DoDAACs W81UAC, W36B2W, and W36B2N.  Although Camp Lejeune DRMO personnel would accept any memorandum, such as this one, if signed by any “supply officer, accountable officer, logistics officer, S-4, Director of Supply, etc.,” this does not vitiate the fact that the appellant falsely represented his actual authority to receive DRMO property on behalf of the units represented by the indicated DoDAACs.  The evidence of record, including admissions made by the appellant during cross-examination, satisfies us beyond a reasonable doubt that by signing the DD Forms 1348-1, the appellant falsely represented that he was authorized to receive property on behalf of the 4th PSYOPS Group, a unit to which he was no longer assigned.  Applying the tests for factual and legal sufficiency, we conclude that the evidence is sufficient to support the findings of guilty as to Specifications 1, 2, and 5 of Charge IV.  

We reach the same conclusion as to Specification 3 of Charge IV.  We are convinced, after weighing the evidence of record and making allowances for not having personally observed the witnesses, that the appellant knowingly made false representations to a criminal investigator concerning his intentions regarding the military property.  Likewise, the evidence, when viewed in the light most favorable to the government, is legally sufficient to establish that the appellant knowingly lied to the criminal investigator when he stated that he did not know that DRMO property had to be accounted for, or that he did not see the property again after it was placed in the CONEX.  We reach this conclusion after considering the record testimony, particularly the appellant’s own admissions during cross-examination.  The appellant’s own sworn testimony establishes that he did “see the property again” on one occasion when he returned to the CONEX after 26 September 1995 in order to retrieve a parachute to take to the 4th PSYOPS Group parachute riggers’ shed.  Article 107, UCMJ, requires a wrongful intent, and in this case, there was evidence of the appellant’s intent to deceive in order to minimize his culpability in subverting established supply accountability procedures and regulations.

The Wrongful Disposition and Conduct Unbecoming Convictions


The appellant was originally charged, in pertinent part, with violating Articles 108 and 133, UCMJ, by “without proper authority, dispos[ing] of military clothing and equipment,” and “wrongfully and dishonorably steal[ing] military clothing and equipment, which conduct was unbecoming an officer and gentleman,” respectively.  The members returned a finding of guilty as to the Article 108 offense, as alleged, and a finding by exceptions and substitutions as to the Article 133 offense.  The appellant was convicted of conduct unbecoming an officer by “wrongfully disposing of,” rather than by stealing, military clothing and equipment.  Thus, Charges II and V became inextricably intertwined.
  

The method by which the government elected to draft the Article 108 specification interjected confusion into the case.  The appellant was charged with wrongfully disposing of military property, but the manner by which he allegedly committed this offense was not alleged with the specificity suggested in the sample specification found in paragraph 32f(1) of Part IV of the Manual for Courts-Martial, United States, 1995 edition.  Although the Article 133 charge specifically alleged that the appellant wrongfully stole military property, the members found him not guilty of theft and substituted therefor the familiar, but vague, phrase, “wrongful disposition of military property.”  The military judge instructed the court members that they could not convict the appellant of Charges II and V unless they found beyond reasonable doubt that he had acted willfully.  Because the government failed to specify the manner in which the appellant wrongfully disposed of the military property, the military judge ruled that the government would have to prove beyond a reasonable doubt that the wrongful disposition was intentional, not merely negligent.  

However, in discussing the elements of the Article 108 offense, the military judge initially gave a nonstandard instruction which included elements of both willfulness (intentional conduct) and negligence.  Specifically, he instructed the members that in order to convict the appellant of this charge, they must be convinced beyond a reasonable doubt that “the disposition of this property was suffered by the accused, without proper authority, through an omission of duty on the accused[’s] part,” and that “this omission was willful.”  The military judge thereafter instructed that an “‘omission’ is the result of neglect when it is caused by the absence of due care,” and that the absence of due care is “a failure to act, by a person who is under a duty to use due care, which demonstrates a lack of care for the property of others, which a reasonabl[y] prudent person would have used under the same or similar circumstances.”  When asked by the trial defense counsel whether there was an explanation for the word “willful” as part of the instruction, the military judge responded, “I may have omitted that—‘willfully’ means intentionally or on purpose.”

This original instruction was obviously confusing, as demonstrated by the extensive discussions of the instruction among the military judge and counsel on the record concerning the instructions relating to the Article 108 charge.  After an Article 39a, UCMJ, session on the issue, the military judge ultimately instructed the members to disregard the original instruction.  He then reinstructed them on the elements of the Article 108, UCMJ, offense but regrettably gave another erroneous instruction.  He gave the standard instruction on the Article 108(3), UCMJ, offense of suffering military property to be wrongfully disposed of, rather than the instruction on the Article 108(1), UCMJ, offense of wrongfully disposing of military property.  In so instructing, the military judge changed the nature of the offense charged.  Wrongfully disposing of military property and suffering military property to be wrongfully disposed of are two different offenses, and the latter is not a lesser included offense of the former.  See Manual for Courts-Martial, United States 1995, Part IV, para. 32b(1)(3); United States v. Mack, 40 C.M.R. 700, 704 (A.B.R. 1969); United States v. Bass, No. ACM 31269, 1996 C.C.A. LEXIS 122, at *4 (A.F. Ct. Crim. App. Apr. 16, 1996), pet. denied, 46 M.J. 177 (1996); United States v. Jancauskas, 3 C.M.R. 702, 705 (A.F.B.R. 1952); United States v. Goff, 2 C.M.R. 716, 718 (A.F.B.R. 1951).  The military judge’s instructions were erroneous and materially prejudicial because they did not properly state the elements of the criminal offenses alleged.  See Mack, 40 C.M.R. at 704.  We hold that the findings of guilty of Charges II and V are not legally sustainable.       

DECISION

The findings of guilty of Charges II and V and their specifications are set aside.  The remaining findings of guilty are affirmed.  The sentence is set aside.  The same or a different convening authority may order a rehearing on Charges II and V
 and their specifications and a rehearing on the sentence.  If the convening authority determines that a rehearing on Charges II and V and their specifications is impracticable, he may dismiss those charges and order a rehearing on the sentence only.  If the convening authority determines that a rehearing on the sentence is impracticable, he may approve a sentence of no punishment.

Senior Judge CAIRNS and Senior Judge MERCK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant was found guilty by exceptions of one of the specifications of signing false official documents and the false official statement specification.





� Appellant was acquitted of two specifications of conspiracy (Article 81, UCMJ), one specification alleging an additional false official statement (Article 107, UCMJ), and two specifications of stealing military property (Article 121, UCMJ).





� Appellant was found not guilty, by exceptions, of falsely representing “that from 1 September 1994 until a short time after Thanksgiving he was the acting logistics officer (S-4) for the Psychological Dissemination Battalion.”


� Department of Defense Activity Address Code [hereinafter DoDAAC].





� The appellant was found not guilty, by exceptions, of falsely signing the memorandum “as a battalion S-4 officer.”


 


� In Assignment of Error III, the appellant asserts that Charge II is a lesser included offense of Charge V, and that Charge II should, therefore, be dismissed.  This issue may be raised if a rehearing on these charges, which we have authorized, is conducted. 


 


� In as much as the members found the appellant not guilty of conduct unbecoming an officer by stealing military property and equipment, the appellant may not be retried on Charge V as originally charged.  He may be retried for conduct unbecoming an officer by wrongfully disposing of military property.
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