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MEMORANDUM OPINION ON REMAND
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CARTER, Judge:

By mandate issued 26 September 2000, our superior court remanded appellant’s case to us to “reassess the sentence or order a sentence rehearing.”  We have considered appellate defense counsel’s motion requesting a sentence rehearing and the government opposition thereto.  We elect to reassess the sentence.

Appellant was a drill instructor at Fort Lee, Virginia.  His misconduct stems from his improper relationships with two female trainees.  The U.S. Court of Appeals for the Armed Forces set aside the findings of guilty for two indecent assault specifications and dismissed those specifications, but otherwise affirmed appellant’s findings of guilty.  United States v. Ayers, 54 M.J. 85 (2000).  The dismissed specifications convicted appellant of indecently assaulting Private First Class (PFC) H on 14 September 1996 by touching her breasts and buttocks and by placing his penis against her vagina, and on 17 September 1996 by attempting to kiss PFC H and attempting to touch her buttocks over her clothes.  Our superior court found the evidence legally insufficient to support the dismissed specifications:  “[W]e conclude that no rational trier of fact could have found beyond a reasonable doubt that [PFC H] did not consent to the kissing and sexual touching that 

occurred. . . .”  Ayers, 54 M.J. at 89.

Appellant’s affirmed findings of guilty include attempted adultery with PFC H on 14 September 1996; adultery with Private (PVT) D on 22 September 1996; and five violations of a Fort Lee punitive regulation by:  (1) giving his pager number to PFC H on 14 September 1996; (2) touching PFC H on her breasts and buttocks and placing his penis against her vagina on 14 September 1996; (3) wrongfully communicating with PFC H over the telephone on several occasions between 15 and 25 September 1996; (4) giving PVT D his pager number, asking her to call him and communicating sexually suggestive comments to her, “You know how I feel about you, but I could lose my stripes so don’t say anything” and “I know you want it” between 26 August 1996 and 22 September 1996; and (5) placing his penis in the vagina of PVT D on 22 September 1996.  Finally, appellant was convicted of an attempted violation of the Fort Lee regulation with PFC H on 17 September 1996.

A panel of officer and enlisted members adjudged a sentence to a dishonorable discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.

The conduct in the two dismissed specifications was also charged as violations of the Fort Lee regulation.  Appellant remains convicted of the same underlying misconduct without any specific finding that any of his conduct was nonconsensual or indecent.  Appellant’s abuse and abandonment of his professional drill instructor role to obtain personal sexual gratification from vulnerable trainees remains the essence of his misconduct.  Appellant is not retirement eligible.

Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.

Senior Judge TOOMEY and Judge HARVEY concur.
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