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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARRIS, Judge:


Appellant was tried on 15 and 29 November 2000, 18 December 2000, and 8 and 17-20 January 2001, by a general court-martial composed of members with enlisted representation.  After mixed pleas, Appellant was convicted of fraudulent enlistment, failing to go to his appointed place of duty (five specifications), unauthorized absence, adultery (two specifications), and obstruction of justice, in violation of Articles 83, 86, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 883, 886, and 934.  Appellant was sentenced to confinement for 2 years, forfeiture of all pay and allowances, reduction to pay grade E-1, and a bad-conduct discharge.  On 7 December 2001, the convening authority approved the sentence as adjudged and, except for the bad-conduct discharge, ordered it executed.  There was no pretrial agreement.


After carefully considering the record of trial, Appellant's five assignments of error, and the Government's response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of Appellant was committed.  See Arts. 59(a) and 66(c), UCMJ.

Statement of Facts

Appellant enlisted in the Navy on 24 May 1999.  During the course of his enlistment processing, Appellant failed to list all of the offenses for which he had been arrested, charged, or convicted during the previous 7 years and subsequently falsely represented that he had listed all such offenses.  Appellant pled and was found guilty of fraudulent enlistment.

Appellant attended the Naval School of Health Sciences at Sheppard Air Force Base in Texas from 15 October 1999 until 25 February 2000.  Appellant married A. R. Daniels, a member of the United States Air Force, on 9 February 2000.  Record at 166; Prosecution Exhibit 2 at 1, 2.  He reported for duty at the Naval Dental Center (NDC), Marine Corps Recruit Depot, Parris Island, SC on 13 March 2000, unaccompanied by his wife, and was assigned a barracks room.  Record at 164; Prosecution Exhibit 2 at 1.  Although Appellant and his wife of approximately 2 months had spoken about getting a divorce, they were still married at the time of Appellant's offenses recounted below.  Record at 172.


After reporting to the NDC, Appellant met Private (Pvt) S. Id. at 164.  Appellant pled and was found guilty of committing adultery with Pvt S on divers occasions in his barracks room during the period 1 March through 31 May 2000.


Also after reporting to the NDC, Appellant met Ms. A, when she delivered a pizza to a room in his barracks.  Record at 515.  Appellant was found guilty, contrary to his plea, of committing adultery on divers occasions with Ms. A, in his barracks room or her off-base trailer, during the period 1 March to 20 May 2000.  He was charged, but acquitted of having raped Ms. A on 20 May 2000.  Appellant was also found guilty, contrary of his plea, of obstructing justice during the period 20 May through 8 September 2000 by communicating to Ms. A that she should refuse to cooperate with investigators and Government attorneys, and refuse to testify at his Article 32, UCMJ, investigation.

Adultery with Private S

In Appellant’s first assignment of error, he asserts that the military judge erred in accepting his plea of guilty to adultery with Pvt S, because the record reveals a substantial basis in law and fact to question whether his conduct was of a nature to bring discredit upon the Armed Forces or was prejudicial to good order and discipline.  Appellant requests that this Court set aside the findings as to Specification 2 of Charge V and set aside the bad-conduct discharge.

“A military judge may not accept a guilty plea without inquiring into its factual basis.”  United States v. Simmons, 54 M.J. 883, 889 (N.M.Ct.Crim.App. 2001)(citing United States v. Care, 18 C.M.A. 535, 40 C.M.R. 247 (C.M.A. 1969) and Art. 45, UCMJ)); Rule For Courts-Martial 910(e), Manual For Courts-Martial, United States (2000 ed.).  “Before accepting a guilty plea, the military judge must explain the elements of the offense and ensure that a factual basis for the plea exists.”  Simmons, 54 M.J. at 889 (citing United States v. Faircloth, 45 M.J. 172 (1996) and United States v. Davenport, 9 M.J. 364 (C.M.A. 1980)).  An accused must be convinced of his guilt, and must describe all of the facts necessary to establish his guilt.  United States v. Dawson, 50 M.J. 599, 601 (N.M.Ct.Crim.App. 1999).  In conducting the providence inquiry, the military judge has substantial discretion in satisfying the requirement that the plea has a factual basis.  United States v. Roane, 43 M.J. 93, 94-95 (1995).  Once a factual basis has been met the military judge may not “arbitrarily” reject a guilty plea.  On review, a guilty plea will only be rejected if the “record of trial show[s] a ‘substantial basis’ in law and fact for questioning the guilty plea.”  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  “Such a rejection must overcome the generally applied waiver of the factual issue of guilt inherent in voluntary pleas of guilty.”  Dawson, 50 M.J. at 601. 


To support a conviction for adultery, the Government must prove, beyond a reasonable doubt: 

(1) That the accused wrongfully had sexual intercourse with a certain person; 

(2) That, at the time, the accused or the other person was married to someone else; and 

(3) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

Manual for Courts-Martial, United States (2000 ed.), Part IV, ¶ 62b.  

At the trial level in the case sub judice, the military judge advised Appellant of the elements to the offense and carefully tailored those elements to the facts and circumstances of Appellant’s case.  Record at 141-43.  He correctly advised that conduct prejudicial to good order and discipline is conduct which causes a reasonably-direct and obvious injury to good order and discipline, while service discrediting conduct is that which “has a tendency to bring the service into disrepute or which tends to lower it in public esteem."  MCM, Part IV ¶ 60c(2) and (3).  Appellant acknowledged he understood these elements and the definitions given by the military judge.  Record at 143.  He then admitted these elements correctly described what he had done and went on to state the factual basis for his plea, acknowledging that his sexual intercourse outside his marriage was “wrongful” and was both “service discrediting” and “prejudicial to good order and discipline.”  Id. at 165, 167-68, 171, 173-74.  Now, on appeal, Appellant contends his plea was improvident, because his responses during the providence inquiry failed to establish the third element of adultery, that his conduct was either service discrediting or prejudicial to good order and discipline.  Appellant’s Brief of 20 Sep 2002 at 3-9.  We disagree.


Appellant’s responses during the providence inquiry established that: (1) at the time of Appellant’s criminal misconduct, he was married to A.R. Daniels, an active duty Air Force enlisted woman stationed at Shaw Air Force Base, South Carolina; (2) Appellant’s sexual relationship was with an active duty Pvt in the U.S. Marine Corps also stationed at Parris Island, South Carolina (See United States v. Collier, 36 M.J. 501, 511-12 (A.F.C.M.R. 1992)(adultery case where the military status of the appellant’s lover was one of the factors used to support a finding of prejudice to good order and discipline)); (3) the sexual contact between Appellant and Pvt S occurred in his barracks on board the Parris Island Marine Corps Recruit Depot (See United States v. Smith, 18 M.J. 786, 789-90 (N.M.C.M.R. 1984)(adultery case where the fact that the appellant’s misconduct occurred on board a military installation was one of the factors used to support a finding of prejudice to good order and discipline) and United States v. Green, 39 M.J. 606, 610 (A.C.M.R. 1994)(adultery case where the fact that appellant’s misconduct occurred on board a military installation in the barracks was the sole factor used to support a finding of prejudice to good order and discipline)).  These facts, as established by Appellant’s own testimony, demonstrate the direct prejudice his conduct had on the good order and discipline of the U.S. Armed Forces.


Consideration of the remainder of the record of trial further suggests the providence of Appellant’s plea.  Such an inquiry beyond the facts established during the providence inquiry is entirely appropriate.  As the Court of Appeals for the Armed Forces has recently stated, “When this Court has addressed a bare bones providence inquiry, we have not ended our analysis at the edge of the providence inquiry but, rather, looked to the entire record to determine whether the dictates of Article 45, [UCMJ], [Rule for Courts-Martial] 910, and Care and its progeny have been met.”  United States v. Jordan, 57 M.J. 236, 239 (2002). 


First, not only was Pvt S an active duty service member in the Marine Corps, she was a recent graduate of Boot Camp who was still in a “grad hold” status at Parris Island awaiting transfer to her first duty assignment.  Record at 471.  This status prohibited her from engaging in personal relationships with permanent party service members attached to Parris Island, such as Appellant.  Id. at 475.  Pvt S testified Appellant was aware of her status as a “grad hold” at the time of their sexual relationship.  Id. at 471.  


Second, not only did acts of sexual intercourse with Pvt S occur in the Parris Island Barracks Halls, Appellant instigated these acts in the presence of at least one of his roommates.  Id. at 382-83, 473-74.  Both Appellant’s roommate and Pvt S testified to this.


Third, Appellant’s relationship with Pvt S was open and notorious in other ways, since Appellant’s roommate knew that he was married and yet Appellant openly discussed his sexual relationship with Pvt S.  Id. at 382-83.  Pvt S also testified that Appellant picked her up at the base Seven Day Store and after they started “seeing each other” that they socialized together on base in his Barracks Hall.
 Id. at 471, 473.


To paraphrase the Army Court of Military Review in Green, the combination of all of the above-cited facts demonstrates that Appellant violated the law in a situation where other Sailors and Marines could see or find out about it and this created a direct and obvious injury to good order and discipline by: (1) tending to reduce the confidence of other Sailors and Marines in his integrity and his respect for authority; and (2) setting an example for other Sailors and Marines that would tend to cause them to be less likely to conform their conduct to the rigors of military discipline.  Green, 39 M.J. at 610.  The military judge’s Care inquiry in conjunction with the record of trial, taken as a whole, clearly provided a basis in law and fact for the military judge to conclude Appellant had both discredited the U.S. Navy and negatively impacted the good order and discipline of the armed forces.  Therefore, the military judge properly accepted Appellant’s guilty plea.

Adultery with Ms. A

In Appellant’s second assignment of error, he asserts that the evidence adduced at trial is both factually and legally insufficient to support a conviction for the crime of adultery with Ms. A beyond a reasonable doubt.  He contends that the evidence did not prove that his conduct was either service discrediting or prejudicial to good order and discipline.

Appellant requests that this Court set aside the findings as to Specification 1 of Charge V and set aside the bad-conduct discharge.


Under Article 66, UCMJ, a Court of Criminal Appeals must determine both the factual and legal sufficiency of the evidence presented at trial.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987); see United States v. Sills, 56 M.J. 239, 240-41 (2002).  The test for factual sufficiency is whether, after weighing all of the evidence in the record of trial and making allowances for the lack of personal observation, this Court is convinced of the accused’s guilt beyond a reasonable doubt.  Turner, 25 M.J. at 325.  The test for legal sufficiency is whether, considering the evidence in the light most favorable to the prosecution, a reasonable fact finder could have found all the essential elements beyond a reasonable doubt.  Id.  The term reasonable doubt does not mean the evidence must be free from conflict.  United States v. Reed, 51 M.J. 559, 562 (N.M.Ct.Crim.App. 1999).  The fact-finder may “believe one part of a witness’ testimony and disbelieve another.”  United States v. Harris, 8 M.J. 52, 59 (C.M.A. 1979).


Appellant again contends that the Government failed to meet its burden in regard to the third element, that under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.  Conduct prejudicial to good order and discipline is conduct which causes a reasonably direct and obvious injury to good order and discipline, while service discrediting conduct is conduct which “has a tendency to bring the service into disrepute or which tends to lower it in public esteem.”  MCM, Part IV ¶ 60c(2) and (3).


While Appellant’s assigned error states the Government failed to present sufficient evidence to the members to support his conviction, Appellant’s brief focuses instead almost entirely on what trial counsel argued in her closing statement.  Appellant’s Brief of 20 Sep 2002 at 10 (repeatedly pointing out what trial counsel failed to “argue”).  Appellant’s repeated references as to what the trial counsel failed to argue glosses over the relevant facts presented during trial that supported the factual and legal sufficiency of Appellant’s conviction for adultery with Ms. A.  After having examined the facts of this case, the factual and legal sufficiency of Appellant’s conviction becomes clear.

First, at the time of his criminal misconduct, Appellant was married to A.R. Daniels, an active duty Air Force enlisted woman. Additionally, Appellant’s wife was stationed in South Carolina, the same state as Parris Island, at the time of the adulterous relationships.

Second, Appellant repeatedly engaged in sexual intercourse with Ms. A on board Parris Island, Marine Corps Recruit Depot.  This occurred both in his Barracks room and in the NDC at Parris Island.  Ms. A testified that she engaged in sexual intercourse with Appellant more than 12 times, with about half of those times occurring in Appellant’s Barracks room.  Record at 516-17; see Smith, 18 M.J. at 789-90 (adultery case where the fact that appellant’s misconduct occurred on board a military installation was one of the factors used to support a finding of prejudice to good order and discipline); Green, 39 M.J. at 610 (adultery case where the fact that appellant’s misconduct occurred on board a military installation in the barracks was the sole factor used to support a finding of prejudice to good order and discipline).  Furthermore, Ms. A testified Appellant also engaged in sexual intercourse with her after-hours on 20 May 2000 in the NDC.  Record at 519-33.  This last act of sexual intercourse occurred in the “duty shack” while Appellant was on duty as the sole duty dentalman at the NDC.  Id. at 520-22.

Third, not only did acts of sexual intercourse with Ms. A occur in the Parris Island Barracks Halls, Appellant engaged in these acts in the presence of at least one of his roommates. Id.  at 387-90, 516-18.  Both Appellant’s roommate and Ms. A testified to this.

Fourth, Appellant’s relationship with Ms. A was open and notorious in other ways, since Appellant’s roommate knew that he was married and yet Appellant openly discussed with him his sexual relationship with Ms. A, stating that “[Ms. A], you know, she is skinny, you know, she ain’t too good in bed but she gives good head.”  Id. at 388-89.  Ms. A also testified that Appellant picked her up while she was delivering pizzas to the base and after they started “dating” that they socialized together on base in his Barracks Hall and out in town.
  Id. at 515-16.

To again paraphrase the Army Court of Military Review in Green, these facts when taken together show that Appellant violated the law in a situation where other Sailors and Marines could see or find out about it and this created a direct and obvious injury to good order and discipline by: (1) tending to reduce the confidence of other Sailors and Marines in his integrity and his respect for authority; and (2) setting an example for other Sailors and Marines that would tend to cause them to be less likely to conform their conduct to the rigors of military discipline.  Green, 39 M.J. at 610.  Therefore, this Court is convinced, beyond a reasonable doubt, that the evidence was factually and legally sufficient to support Appellant’s conviction.  Thus, Appellant’s assignment of error is without merit.

Obstruction of Justice

In another assignment of error, Appellant asserts that the evidence adduced at trial is both factually and legally insufficient to support a conviction for obstruction of justice beyond a reasonable doubt.  Appellant requests that this Court set aside the findings as to Additional Charge III and reassess the sentence.  We apply the same legal standards as set out in the previous section of this discussion.


To support a conviction for obstruction of justice, the Government must prove, beyond a reasonable doubt: 

(1) That the accused wrongfully did a certain act;

(2) That the accused did so in the case of a certain person against whom the accused had reason to believe there were or would be 

criminal proceedings pending; 

(3) That the act was done with the intent to influence, impede, or otherwise obstruct the due administration of justice; and 

(4) That under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or 

was of a nature to bring discredit upon the armed forces.

MCM, Part IV, ¶ 96b.  


At trial, the Government based its case on the testimony of Ms. A., who testified that Appellant telephoned her on multiple occasions, telling her to refuse to assist in an ongoing investigation against him.  Record at 543-48.  At one point, in attempting to convince Ms. A not to testify against him, he told her that he would kill himself rather than go to prison.  Id. at 547.

Appellant contends the evidence at trial was factually insufficient to support the findings of guilt, because the member’s acquitted him of rape.  Under this logic, because the members determined there was not proof beyond a reasonable doubt of the charge of rape, there was likewise “insufficient evidence for the members to believe” Ms. A’s testimony on the obstruction of justice charge.  Appellant’s Brief at 15.  Appellant’s argument fails because the fact-finder may “believe one part of a witness’ testimony and disbelieve another.”  Harris, 8 M.J. at 59.  After weighing the evidence in the record of trial, this Court is convinced beyond a reasonable doubt that the evidence is factually and legally sufficient to support Appellant’s conviction to the charge of obstruction of justice.  Turner, 25 M.J. at 325.  Thus, Appellant’s assignment of error is without merit.

Sentencing Argument of Trial Counsel

In an additional assignment of error, Appellant asserts that the trial counsel committed plain error during her closing argument on sentencing.  Appellant requests that this Court reassess the sentence and set aside the bad-conduct discharge.


Appellant alleges error based on trial counsel’s sentencing argument.  Appellant’s Brief at 12-14.  Appellant specifically points to trial counsel having made a number of references to evidence presented during the providence inquiry and at trial that established that Appellant was a “liar.”  Record at 991-98; see United States v. White, 36 M.J. 306, 308 (C.M.A. 1993)(holding that counsel argument is limited to evidence of record and any fair and reasonable inferences therefrom).  Appellant also points to trial counsel stating that Appellant’s statement during sentencing was “an unsworn statement and I’m not allowed to cross-examine him on that.”  Record at 997.  Appellant failed to object to either of trial counsel’s comments at court-martial.  R.C.M. 1001(g) states, in relevant part, that a “failure to object to improper argument before ... sentencing ... shall constitute waiver of the objection.”  See generally United States v. Reist, 50 M.J. 108, 110 (1999); see also United States v. Doctor, 7 C.M.A. 126, 135, 21 C.M.R. 252, 261 (1956)(“It is a little difficult for us to find misconduct which compels a reversal when it purportedly arises out of an argument which had so little impact on defense counsel that they sat silently by and failed to mention it ....”); United States v. Murphy, 8 M.J. 611, 612 (A.F.C.M.R. 1979)(requiring an objection by defense counsel where trial counsel improperly comments on the accused’s making an unsworn statement).


Even if this Court were to decline to apply waiver in the instant case, Appellant’s claim is without merit, because he has not demonstrated that the argument constituted plain error.  To prevail under a plain-error analysis, Appellant has the burden of persuading the Court that: (1) there was an error; (2) it was plain or obvious; and (3) the error materially prejudiced a substantial right.  United States v. Kho, 54 M.J. 63, 65 (2000); United States v. Finster, 51 M.J. 185, 187 (1999); United States v. Powell, 49 M.J. 460, 463-65 (1998).  The plain-error doctrine “is reserved for those circumstances in which a miscarriage of justice would otherwise result.”  United States v. Zaptin, 41 M.J. 877, 880 (N.M.Ct.Crim.App. 1995)(quoting United States v. Jackson, 38 M.J. 106, 11 (C.M.A. 1993)); see Art. 59(a), UCMJ.  Appellant fails to establish plain error for the following three reasons:

1 – Trial Counsel’s Argument Was Permissible


Appellant correctly points out that “it is well established that a prosecutor may not express a personal opinion as to the truth or falsity of testimony or evidence.”  Appellant’s Brief at 13.  However, he fails to acknowledge that case law draws a clear distinction between expressing such a personal opinion and drawing permissible inferences based upon the evidence of record.  Compare United States v. Knickerbocker, 2 M.J. 128, 129 (C.M.A. 1977)(holding impermissible trial counsel’s expressions of personal opinion on the evidence presented), with Doctor, 7 C.M.A. at 135, 21 C.M.R. at 261 (allowing denunciatory comments that accurately describe the crime committed and that are supported by the evidence).


Trial counsel never once expressed a personal opinion during her sentencing argument.  Record at 991-98.  Her many assertions that Appellant was a liar were accurate and fair inferences drawn from the record.  The simple fact is the record of trial demonstrates that Appellant clearly could be perceived to have lied and trial counsel was free to comment on that fact.  First, Appellant “omitted” to tell either Pvt S or Ms. A that he was married.  Id. at 481, 549-50.  Second, Appellant fraudulently enlisted in the U.S. Navy and lied on his National Security Questionnaire about his recent criminal record.  Id. at 143-63.  Third, Appellant lied to the members about the termination of his unauthorized absence during “Boot Camp” by stating that “I came back on my own recognizance” when his Page 13 demonstrated that the police in fact apprehended him.  Id. at 979; Prosecution Exhibit 11 at 2.  Additionally, the evidence presented during the trial on the merits and Appellant’s subsequent convictions for obstruction of justice and numerous unauthorized absences also demonstrated that, as trial counsel stated, Appellant “doesn’t follow the rules” and “can’t be trusted.”  Record at 993. 


While Appellant argues that trial counsel “expressed her personal opinion” about his veracity, Appellant fails to point to the exact language where trial counsel expresses that personal opinion.  See Appellant’s Brief at 12-14.  At no point does Appellant point to language such as “I believe,” “I think,” “The way I see it,” “It’s clear to me,” or any other phrase that would indicate what the trial counsel’s personal opinion was.  The reason is that, unlike in Knickerbocker, trial counsel never made impermissible statements such as “in my mind there is no doubt,” which is an indication of trial counsel’s personal opinion.  Knickerbocker, 2 M.J. at 129.  This fact, in conjunction with the factual basis for her comments, demonstrates trial counsel’s arguments were permissible comments on the evidence before the court.

2 – Any Error Was Neither Plain Nor Obvious


The U.S. Supreme Court in United States v. Frady, 456 U.S. 152, 163 (1982) defined plain error as “error so ‘plain’ the trial judge and prosecutor were derelict in countenancing it, even absent the defendant's timely assistance in detecting it.”  Such is not the case here.  If there was error upon the military judge’s part for failing to sua sponte curtail the trial counsel’s argument or provide some form of limiting instruction, it was neither plain nor obvious.  The case law Appellant cites to in regards to the inclusion of personal opinion deals with a prosecutor’s closing arguments, not sentencing arguments as is the case sub judice.  The focus of those cases is to prevent a prosecutor from implying the presence of additional information that could effect the jury’s deliberations on guilt or innocence.  In contrast, in this case the members had already rendered a verdict and made decisions about the weight of the evidence.  Therefore, a reasonable military judge could not have been expected to sua sponte intervene under these circumstances based on the cited case law.  See generally United States v. Olano, 507 U.S. 725, 734 (1993)(discussing whether error was plain or obvious when the error was not clear under current law). 

3 – Appellant Fails To Demonstrate Prejudice


Finally, assuming error that was plain or obvious, Appellant fails to demonstrate prejudice.  First, in regards to trial counsel’s statements that Appellant was a liar, the members had been duly and properly warned by the military judge that the “arguments of counsel are not evidence” and that they “must base the determination of the issues in the case on the evidence as [they] remember it.”  Appellate Exhibit LXXI at 1, ¶¶ 22-25.  Additionally, the military judge properly explained to the members the manner in which they could consider the issue of Appellant’s possible false testimony during sentencing:

The evidence presented and the argument of trial counsel has raised the question of whether the accused testified falsely before this court while under oath.  No person, including the accused, has a right to seek to alter or effect the outcome of a court-martial by false testimony.  You are advised that you may consider this issue only within certain constraints.  First, notwithstanding any argument by trial counsel, this factor should play no role whatsoever in your determination of an appropriate sentence unless you conclude that the accused did lie under oath to the court.  Second, such lies must have been in your view, willful and material before they can be considered in any of your deliberations.  Finally, you may consider this factor only insofar as you conclude that if along with all the other circumstances in the case, bears upon the likelihood that the accused can be rehabilitated.  You may not mete out additional punishment for the false testimony itself if any.

Record at 1010-11 (emphasis added).  Through these warnings the military judge removed any possible taint that may have arisen from the trial counsel’s unobjected-to references to Appellant’s veracity.


Second, in regards to trial counsel’s reference that Appellant had made an unsworn statement.  Any possible taint by this innocuous statement was removed by the military judge's cautionary instructions to the members on sentencing in which he stated:

The court will not draw any inference adverse to the accused from the fact that he did [not][sic] elect to testify under oath as a witness.  You are advised that an unsworn statement is an authorized means for an accused to bring information to the attention of the court and must be given appropriate consideration.  The accused cannot be cross-examined by the prosecution or interrogated by court members or me upon an unsworn statement, but the prosecution may offer evidence to rebut statements of fact contained in it.  The weight and significance to be attached to an unsworn statement rests within the sound discretion of each court member.  You may consider that the statement is not under oath, its inherent probability, or improbability, and whether it’s supported or contradicted by evidence in the case, as well as any other matter that may have a bearing upon its credibility.  In weighing an unsworn statement, you expected to utilize your common sense, and you knowledge of human nature, and the ways of the world.

Record at 1009-10 (emphasis added); see Murphy, 8 M.J. at 612 (holding that upon objection by defense counsel, a cautionary instruction by the military judge is necessary where trial counsel’s remarks emphasized accused’s unsworn statement prevented a “full exploration” of that testimony); United States v. Lewis, 7 M.J. 958, 960-61 (A.F.C.M.R. 1979)(holding that upon objection by defense counsel, a cautionary instruction by the military judge is required where trial counsel improperly comments on the accused’s making of an unsworn statement).


Appellant has failed to demonstrate error, plain or otherwise, or that any prejudice resulted from trial counsel’s statements.  Therefore, Appellant’s request for relief is denied. 

Sentence Appropriateness

In a final assignment of error, Appellant asserts that a sentence of 2 years confinement and an unsuspended bad-conduct discharge is inappropriately severe in light of the nature of the offenses of which he was convicted.  Appellant requests that this Court order a new sentencing hearing.


A court-martial may impose any legal sentence it deems appropriate.  United States v. Turner, 14 C.M.A. 435, 437, 34 C.M.R. 215, 217 (1964); R.C.M. 1002.  An appropriate sentence results from an “individualized consideration” based upon the “nature and seriousness of the offense and the character of the offender.”  United States v. Rojas, 15 M.J. 902, 919 (N.M.C.M.R. 1983)(citing United States v. Snelling, 14 M.J. 267 (C.M.A. 1982), aff’d, 20 M.J. 330 (C.M.A. 1985)).  Courts of Criminal Appeals are tasked with determining sentence appropriateness, as opposed to bestowing clemency, which is the prerogative of the convening authority.  United States v. Healy, 26 M.J. 394, 395 (C.M.A. 1988); R.C.M. 1107.  A sentence should not be disturbed on appeal, “unless the harshness of the sentence is so disproportionate as to cry out for sentence equalization.”  United States v. Usry, 9 M.J. 701, 704 (N.M.C.M.R. 1980).


Appellant was found guilty and sentenced for fraudulent enlistment, failing to go on numerous occasions to his appointed place of duty, unauthorized absence, adultery with two different women, and obstruction of justice.  Record at 178, 930-31; Convening Authority’s Action of 7 Dec 2001.  In his brief, Appellant downplays the seriousness of these charges, stating the “awarding of two years confinement and a bad-conduct discharge for relatively minor offenses leads to the conclusion that the members sentenced him in part for offenses of which he was acquitted.”  Appellant’s Brief at 12 (emphasis supplied).  Appellant’s interpretation of the seriousness of these offenses runs directly contrary to both a common sense understanding of these crimes and this Court's precedents.


First, while Appellant downplays the seriousness of the “consensual” adultery charge, this Court is of the opinion that in adultery cases more is involved than mere consensual intercourse.  It is serious misconduct that is service discrediting or prejudicial to the good order and discipline of the armed forces.  Second, military courts have long recognized the seriousness of absence offenses.  See United States v. Fitzgerald, 13 M.J. 643, 646 (N.M.C.M.R. 1982)(“[Unauthorized absence], standing alone, is a very serious offense within the military where discipline and readiness are essential.”); See also United States v. Keyes, 33 M.J. 567 (N.M.C.M.R. 1991); United States v. White, 16 M.J. 806 (N.M.C.M.R. 1983).  Third, courts too have pointed out the serious nature of charges of fraudulent enlistment.  See United States v. O'Neal, 48 C.M.R. 89, 93 (A.C.M.R. 1973)(referring to fraudulent enlistment as “a most serious offense”).  Fourth, the seriousness of the crime of obstruction of justice should be fairly beyond question.  See United States v. Villareal, 47 M.J. 657, 665 (N.M.Ct.Crim.App. 1997)(referring to obstruction of justice as a serious offense); United States v. Laurins, 857 F.2d 529, 540 (9th Cir. 1988)(finding obstruction of justice sufficiently serious to breach the attorney-client privilege and justify compelling attorney to testify against client); R.C.M. 305(h)(2)(B) (“Serious criminal misconduct includes intimidation of witnesses or other obstruction of justice . . . .”).  


The severity of Appellant’s sentence can best be explained by accepting that the members at Appellant’s trial also understood the common-sense logic underlying the authorities cited above.  Rather than accept this and the criminality of his conduct, Appellant disingenuously imputes inappropriate sentencing considerations to the members who judged him.  His contention is that they directly ignored the military judge’s explicit instructions that they “must bear in mind that [Appellant] is to be sentenced only for the offenses of which he has been found guilty” and instead sentenced him in part for the offenses of which he was acquitted.  Compare Record at 1001-02 and Appellant’s Brief at 12.  However, even a cursory review of the Record of Trial demonstrates that there can be no doubt that Appellant’s misconduct was serious and merited the punishment meted out by the members.


First, Appellant was convicted of adultery, based on his marriage to an Air Force service member and his engaging in sexual intercourse on numerous occasions with a civilian and another military member on base.  Record at 164-74, 379-90, 470-81, 514-33.  These facts, as well as those cited above in the arguments on Assignment of Error I and II, go to demonstrate the direct prejudice his conduct had on good order and discipline aboard Parris Island.


Second, while fraudulent enlistment draws to mind personnel lying about their age or other minor issues, Appellant lied by failing to disclose his past criminal arrests for kidnapping, possession of cocaine and drug paraphernalia, and domestic battery, asserting that he had not omitted any arrests within the last 7 years.  This false statement was in his National Security Questionnaire, clearly a place where the utmost honesty is expected and required.


Third, Appellant was convicted of a total of six instances of unauthorized absence during the period from March 2000 to September 2000.  While most of these unauthorized absences were for failures to go to his appointed place of duty, such as failures to appear at morning musters, one extended for 4 days.  This behavior demonstrates Appellant’s consistent disregard for his duty, and was rightly taken into consideration by the members in determining a proper sentence.


Fourth, Appellant’s final conviction was for obstruction of justice for his attempts to “convince” Ms. A to refuse to assist in the investigation of him for rape and to refuse to testify at his Article 32, UCMJ, investigation.  During one such conversation, as previously stated, Appellant said he would kill himself before going to jail.  Record at 547.  This behavior shed further light on Appellant’s criminal character and was rightly taken into consideration during sentencing.


Fifth, the members were properly allowed to take into account Appellant’s past nonjudicial punishment for an 18-day unauthorized absence while in “Boot Camp” and his past conviction for possession of cocaine and drug paraphernalia.  Prosecution Exhibits 11 and 12.  


Appellant received individual consideration based upon the nature of his offense and his individual character.  His request for relief amounts to nothing more than a request for clemency.  Appellate courts are simply not in the business of granting clemency.  Healy, 26 M.J. at 395.  Therefore, Appellant’s request for relief is denied.

Conclusion

Accordingly, we affirm the findings and sentence, as approved on review below.

Senior Judge OLIVER and Judge VILLEMEZ concur.






   For the Court






   R.H. TROIDL






   Clerk of Court  

� The members were properly instructed as to these elements and the appropriate definitions by the military judge.  Record at 889-91.


� Appellant never informed Pvt S of the fact of his marriage.  Record at 481.


� Appellant never informed Ms. A of the fact of his marriage.  Record at 549-50.
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