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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of assault on a person in the execution of law enforcement duties (two specifications) and communication of a threat, in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to confinement for three years.  Pursuant to a pretrial agreement, the convening authority approved only twelve months of confinement.  This case is before the court for review pursuant to Article 66, UCMJ.


The assault specifications arose from an altercation between appellant, who is an inmate and Corporal (CPL) Lee Batha, a prison guard.  Appellant first struck CPL Batha in the face with closed hands and hand-irons.  As the fight escalated, appellant bit CPL Batha near his chest.  The government charged the striking and the biting in separate specifications.  At trial, the military judge denied appellant’s motion to consider the two specifications as multiplicious or an unreasonable multiplication of charges.


On appeal, appellant asserts that the two assault specifications are multiplicious “for findings and sentence,” and asks this court to merge
 the two specifications.  The government, “does not object” to the relief requested by appellant.  Under the circumstances of this case, we will consolidate the two assault specifications.  Cf. United States v. Pereira, 53 M.J. 183, 184 (2000)(three conspiracy specifications consolidated).

We have considered the matter personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find it to be without merit.


Specifications 1 and 2 of Charge I are consolidated by inserting the words “and by biting the said Corporal Lee Batha on or near the chest near Corporal Lee Batha’s left arm” at the end of Specification 1 of Charge I.  The finding of guilty of Specification 1 of Charge I, as amended, is affirmed.  The finding of guilty of Specification 2 of Charge I is set aside and that Specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the relief granted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant uses the term merge.  However, merger is a legal concept, whereby a preceding lesser offense merges into the subsequent greater offense as a matter of law.  See, e.g., United States v. Murray, 42 M.J. 174, 175 (1995).  In the military, merger has been incorporated into the law of double jeopardy.  See United States v. Teters, 37 M.J. 370, 376 (C.M.A. 1993).  When two specifications are amended into one, the proper term is that they are consolidated.  Cf. United States v. Pereira, 53 M.J. 183, 184 (2000).
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