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MEMORANDUM OPINION
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CURRIE, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violating a general regulation and wrongfully receiving and possessing child pornography, in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  A panel composed of officer and enlisted members sentenced appellant to a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.  This case is before the court for review under Article 66, UCMJ.


Appellant asserts that his pleas of guilty to receiving and possessing child pornography are improvident in light of Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).  We disagree. 


Appellant pleaded guilty to receiving and possessing child pornography, in violation of the Child Pornography Prevention Act of 1996 [hereinafter CPPA], 18 U.S.C. §§ 2252A(a)(2) and 2252A(a)(5)(A), assimilated under Article 134, clause 3, UCMJ.  At the time of appellant’s court-martial, the CPPA defined “child pornography” as:    

any visual depiction, including any photograph, film video, picture, or computer or computer-generated image or picture, whether made or produced by electronic, mechanical, or other means, of sexually explicit conduct, where – 


(A)  the production of such visual depiction involves the use of a minor engaging in sexually explicit conduct; 


(B)  such visual depiction is, or appears to be, of a minor engaging in sexually explicit conduct; 


(C)  such visual depiction has been created, adapted, or modified to appear that an identifiable minor is engaging in such sexually explicit conduct; or 


(D)  such visual depiction is advertised, promoted, presented, described, or distributed in such a manner that conveys the impression that the material is or contains a visual depiction of a minor engaging in sexually explicit conduct.

18 U.S.C. § 2256(8)(A)-(D).  


In Free Speech Coalition, the Supreme Court held that certain portions of the definition of child pornography cited above are unconstitutional:  the “appears to be” language of § 2256(8)(B) and all of § 2256(8)(D).  535 U.S. at 256, 258.  In United States v. O’Connor, 58 M.J. 450, 452 (C.A.A.F. 2003), our superior court observed that the Supreme Court “concluded that the First Amendment prohibits any prosecution under the CPPA based on ‘virtual’ child pornography.”  Therefore, “[i]n the wake of Free Speech Coalition, the relevant provisions of 18 U.S.C. § 2256(8) require that the visual depiction be of an actual minor engaging in sexually explicit conduct.  The ‘actual’ character of the visual depictions is now a factual predicate to any plea of guilty under the CPPA.”  Id. at 453.  We, in turn, have held pleas of guilty to violations of the CPPA improvident when, during the Rule for Courts-Martial [hereinafter R.C.M.] 910 inquiry into an appellant’s pleas, the military judge defined child pornography as it existed before Free Speech Coalition, and appellant did not admit that the pornography contained images of actual children.  See, e.g., United States v. Rudd, ARMY 20000886 (Army Ct. Crim. App. 15 Oct. 2003)(unpub.).


However, appellant’s case is different.  During his plea inquiry, the military judge defined child pornography in accordance with 18 U.S.C. § 2256(8)(A), language which the Supreme Court held constitutional.  Specifically, the military judge said child pornography is any visual depiction “where the production of such visual depiction involves the use of a minor engaging in sexually explicit conduct.  The words ‘child’ or ‘minor’ meaning a person under the age of 18 years.”  Appellant then admitted that the images he received and possessed were child pornography as defined by the military judge, that he knew “those images were, in fact, of persons under the age of 18 engaged in sexually explicit conduct[,]” and that those in the pictures “actually were minors[.]”      


“Rejection of a guilty plea on appellate review requires that the record of trial show a substantial basis in law and fact for questioning the guilty plea.”  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002)(citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  For a guilty plea to be provident, “the accused must be convinced of, and able to describe all the facts necessary to establish guilt.”  R.C.M. 910(e) discussion.  The accused must reveal factual circumstances that objectively support the plea.  United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).


Nothing in the record causes us to question appellant’s guilty pleas.  The military judge told appellant of the offenses’ elements and correctly defined them.  Appellant, so informed, was convinced of his guilt and described the facts necessary to objectively establish that fact.  The pleas stand.     


The action, however, contains errors we must correct.  On the day he took action in this case, the convening authority, in a separate memorandum, waived forfeitures under Article 58b(b), UCMJ, for six months.  In his action, the convening authority noted he had waived forfeitures in appellant’s case “effective 27 February 2002 until 27 June 2002,” a period of only four months.  He also approved the adjudged forfeitures but did not suspend them.  Therefore, appellant’s pay and allowances were not forfeited by operation of Article 58b, UCMJ, for a period of at least four months, but instead, presumably, were forfeited by operation of Articles 57, 60, and 71, UCMJ.  This cannot be what the convening authority, or his staff judge advocate, intended.  We will give effect to the convening authority’s intent in our decretal paragraph.   


The findings of guilty are affirmed.  Only so much of the sentence as provides for a bad-conduct discharge, confinement for one year, and reduction to Private E1 is affirmed.  The forfeiture of pay and allowances required by Article 58b, UCMJ, is waived effective 27 February 2002 until 27 August 2002, with direction that such moneys be paid to Bobbie Burkeen.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.    


Senior Judge MERCK and Judge MOORE concur.







FOR THE COURT:
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