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MEMORANDUM OPINION
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SCHENCK, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave and robbery in violation of Articles 86 and 122, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 922 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twelve months, and forfeiture of all pay and allowances.  This case is before the court for review pursuant to Article 66, UCMJ.


We agree with appellant’s assignment of error asserting that he is entitled to relief for dilatory post-trial processing.  See United States v. Tardif, 57 M.J. 219 (2002); United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).  We have considered matters appellant personally raised under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Appellant’s sentence was adjudged on 20 February 2001.  Trial defense counsel examined the record of trial on 10 May 2001.  The military judge authenticated the 124-page record of trial on 17 July 2001.  The staff judge advocate’s recommendation (SJAR) is dated 11 September 2001.  Appellant’s clemency matters, submitted pursuant to Rule for Courts-Martial 1105 and Article 38(c), UCMJ, are dated 10 October 2001.  In appellant’s clemency submissions, trial defense counsel raised the issue of untimely post-trial processing.  The addendum to the SJAR and convening authority’s action are dated 19 March 2002, over twelve months after appellant was sentenced.


We have carefully considered the circumstances concerning appellant’s case.  Nevertheless, we find that the post-trial processing of appellant’s record of trial did not occur “as expeditiously as possible, given the totality of the circumstances in [his] case.”  Collazo, 53 M.J. at 727.  “[T]he unexplained and unreasonable post-trial delay” in appellant’s case merits sentence relief.  Tardif, 57 M.J. at 224; see UCMJ art. 66(c).


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for eleven months, and forfeiture of all pay and allowances for eleven months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Article 75(a), Uniform Code of Military Justice.

Senior Judge HARVEY concurs.
BARTO, Judge, concurring in part and dissenting in part:

I concur that there was unreasonable and unexplained delay in the post-trial processing of this case.  However, there are only two circumstances in which this court may grant sentence credit because of unreasonable delay in post-trial processing.  First, we may grant relief when the delay causes legal error and material prejudice to the substantial rights of an appellant.  See UCMJ art. 59(a); United States v. Hudson, 46 M.J. 226, 227 (1997) (citing United States v. Jenkins, 38 M.J. 287 (C.M.A. 1993), and United States v. Shely, 16 M.J. 431 (C.M.A. 1983)); United States v. Banks, 7 M.J. 92, 93-94 (C.M.A. 1979) (citation omitted).  In the absence of prejudice to an appellant, a court of criminal appeals may grant sentence relief for post-trial delay only when the delay renders the sentence inappropriate.  See UCMJ art. 66(c); Tardif, 57 M.J. at 224; United States v. Bauerbach, 55 M.J. 501, 506-07 (Army Ct. Crim. App. 2001); Collazo, 53 M.J. at 727 (citation omitted).  As neither circumstance is present in this case, no sentence relief is appropriate.
In this case, appellant was found guilty of robbery and unauthorized absence.  The robbery was perpetrated by an accomplice who knocked a German national off his bicycle.  Appellant then kicked the victim with shod feet to obtain his wallet.  Appellant had also been punished nonjudicially for a previous assault upon a fellow soldier and for use of marijuana.  The convening authority approved the adjudged sentence to twelve months of confinement and a bad-conduct discharge, inter alia.  On the basis of the entire record, and notwithstanding the post-trial delay in this matter, the approved sentence is lenient and not inappropriate.

Delay in post-trial processing is merely one of the many factors that this court considers when determining whether an approved court-martial sentence is appropriate.  See Bauerbach, 55 M.J. at 506.  No military appellate court has yet held that unreasonable post-trial delay in a case creates a presumption that the approved sentence is inappropriate.  It remains a function of clemency, beyond the power of this court, to grant even one day of relief for post-trial delay to an appellant whose approved sentence is appropriate.
As such, under the circumstances of this case, I respectfully dissent from the conclusion of the majority that sentence relief for post-trial delay should be awarded to appellant by this court.
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