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MEMORANDUM OPINION

-----------------------------------------
CHAPMAN, Judge:


A military judge, sitting as a general court-martial, convicted the appellant, in accordance with his pleas, of escape from confinement, in violation of Article 95, Uniform Code of Military Justice, 10 U.S.C. § 895 [hereinafter UCMJ].  Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted the appellant of desertion, in violation of Article 85, UCMJ.*  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for eighty days.  The appellant received eighty days of pretrial confinement credit against his sentence to confinement.  This case is before this court for review pursuant to Article 66, UCMJ.


The appellant asserts as his sole assignment of error that the evidence is legally and factually insufficient to support a finding of guilty to desertion.  After weighing the evidence that was properly before the members on the merits of the case, we are not convinced beyond a reasonable doubt of the appellant’s guilt.  UCMJ art. 66(c).

FACTS


The members had very little evidence before them upon which to decide the appellant’s guilt or innocence of desertion.  The only evidence presented by the government on the element of the appellant’s intent to remain away permanently was a stipulation of expected testimony of the appellant’s company commander.  In that stipulation, the company commander related that while the appellant was awaiting the results of a pretrial confinement hearing on 8 October 1998, the appellant had asked permission to go to the latrine.  Instead of going to the latrine, the appellant left the building, got into his car, and left Fort Gordon.  His unit had no knowledge of the appellant’s whereabouts until he returned to Fort Gordon on 3 November 1998.


During the defense case-in-chief, defense counsel offered a stipulation of expected testimony of a Fort Gordon, Criminal Investigation Command (CID) special agent.  That agent stated that the appellant called the Fort Gordon CID office on 2 November 1998 and told them that he was the guy that they were looking for and that he would return to Fort Gordon the next day to turn himself in to CID.  The appellant did just that.

DISCUSSION


Article 66(c), UCMJ, requires, before affirming a finding of guilty, that this court determine the factual sufficiency of the evidence of guilt.  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of [this court] are themselves convinced of the accused’s guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  Upon the limited facts in the instant case, we cannot conclude that the government’s evidence excludes “every fair and rational hypothesis except that of guilt.”  Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, at 53 (30 Sep. 1996); see also United States v. Harville, 14 M.J. 270, 271 (C.M.A. 1982).  Therefore, we are not convinced beyond a reasonable doubt of the appellant’s guilt of desertion.


We affirm only so much of the findings of guilty of Charge V and its Specification as finds that the appellant “did, on or about 8 October 1998, without authority, absent himself from his unit, to wit:  HHC, 67th Signal Battalion, 93d Signal Brigade, located at Fort Gordon, Georgia, and did remain so absent until 3 November 1998,” in violation of Article 86, UCMJ.  The remaining findings of guilty are affirmed.  

We are satisfied that the sentence adjudged at trial and approved by the convening authority is no greater than that which would have been imposed absent the desertion conviction.  Findings of guilty remain for escape from confinement and a twenty-six day unauthorized absence.  In addition, the government introduced the results of a prior court-martial conviction for wrongful use of marijuana adjudged shortly before the instant charges surfaced.  The sentence adjudged is certainly lenient in relation to the eighteen months of confinement imposable for commission of these remaining offenses.  Reassessing the sentence on the basis of the error noted, the principles set forth in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms the sentence as adjudged.  


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

* The appellant pled guilty to the lesser included offense of absence without authority, a violation of Article 86, UCMJ.  The military judge found the plea provident, but because the government elected to attempt to prove the greater offense of desertion, he withheld findings.  The military judge instructed the members that they must, pursuant to the appellant’s plea of guilty to the lesser included offense of absence without authority, find the appellant guilty of a violation of Article 86, if they were not convinced beyond a reasonable doubt that the appellant intended to remain away permanently.  The appellant was also tried and acquitted of conspiracy to commit larceny, larceny, and housebreaking, in violation of Articles 81, 121, and 130, UCMJ.
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