RAUCH – ARMY 20000114


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CANNER, CARTER, and HARVEY

Appellate Military Judges

UNITED STATES, Appellee

v.

Sergeant MICHAEL J. RAUCH

United States Army, Appellant

ARMY 20000114

U.S. Army Combined Arms Support Command and Fort Lee

P. L. Johnston (arraignment) and G. W. Smith (trial), Military Judges

For Appellant:  Greg D. McCormack, Esq. (on brief and on response to government’s answer).

For Appellee:  Colonel Steven T. Salata, JA; Lieutenant Colonel Margaret B. Baines, JA; Captain Janine P. Felsman, JA (on brief).

26 April 2002

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of four specifications of indecent acts with A, his natural daughter, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for sixty-one months, and reduction to Private E1.


In this Article 66, UCMJ, appeal, appellate civilian defense counsel asserts six assignments of error:  (1) ineffective assistance of counsel for eleven specific reasons; (2)-(4) improper evidentiary rulings by the military judge; (5) legal and factual insufficiency of the evidence for all the findings of guilty; and (6) an unreasonable multiplication of charges as to Specifications 2 and 3 of the Charge.  We agree with appellant that the evidence is not factually sufficient to support the finding of guilty of Specification 5 of the Charge.  We will moot appellant’s assertion of prejudice arising from an unreasonable multiplication of charges by merging Specifications 2 and 3 of the Charge.  We find no merit to the remainder of appellant’s assignments of error.

Appellant’s daughter, A, was born on 9 July 1995.  The conduct alleged in all four specifications of which appellant was convicted occurred during the period 9 July 1996 to 17 January 1998.  Specifically, the military judge found appellant guilty of committing indecent acts upon A by inserting his finger into her vagina on divers occasions (Specification 2); by touching or tickling A’s vagina on divers occasions while changing her diaper (Specification 3); by touching A’s vagina while she was playing on the monkey bars at a playground (Specification 5); and by tickling A’s legs and vagina on divers occasions after A would get out of the bathtub naked and lie on the floor in front of appellant (Specification 7).


Appellant initially denied abusing his daughter.  Thereafter, on 23 September 1999, appellant failed a polygraph examination and subsequently executed a sworn statement stating, in part, that he “fondled” A’s vagina twenty to thirty times.  Appellant stated that he placed part of his finger into A’s vagina “[o]nce at the house and may[be] only one or two other times.”  Appellant’s sworn statement also states, in part:

Sometimes when I was changing [A] I would start tickling her on her thigh and then she would start wiggling and moving around and I would end-up tickling her vagina.  This happened on the bed, on the floor and sometimes on the couch.  Most of the times [it] happened when I was changing her diaper.  A couple of times I was swinging her around by her arms and legs and my hand would slide under her diaper and I would tickle her vagina.  On other occasions [A] would get out of the bathroom and run up to me buck naked in the living room.  [A] would come up to me and lay down on the floor, I would start tickling her legs, then I would tickle her vagina. On a couple of other times [A] would take her diaper off and lay down in front of me and I would tickle her vagina.  I did rub [A’s] vagina and a couple of times [ ] the end, just a small part of my finger went inside her vagina, but I stopped and pulled it right out.  On a couple other occasions, I would check her to see if she needed changing, and I would rub and tickle her vagina, but I would stop. . . .  Sometimes I would just stop rubbing her vagina.  Other times [I] would feel some sexual feelings, when I rubbed her vagina, but as soon as I started feeling that way, I stopped.  But, this did not happen every time, just once or twice.*

Appellant’s confession never mentions him touching A’s vagina at the playground.  A’s video testimony (entered into evidence by a stipulation of expected testimony) about appellant’s sexual abuse at the playground is either too general or insufficiently credible to persuade us beyond a reasonable doubt of appellant’s guilt of Specification 5 of the Charge.  Accordingly, after carefully weighing all the evidence in the record of trial and making allowances for not having personally observed the witnesses, we are not convinced beyond a reasonable doubt that appellant committed an indecent act upon A by touching her vagina while she was playing on a set of monkey bars at a playground (Specification 5).  UCMJ art. 66(c); United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  However, we do not believe appellant’s testimony at trial that he only tickled A’s vagina “on accident” because she squirmed and never did so intentionally or for sexual reasons.

We find no merit to appellant’s allegation of ineffective assistance of counsel.  Appellant’s trial defense team zealously and professionally represented appellant.  They vigorously fought the admission of appellant’s confession both at trial and in their Rule for Courts-Martial 1105 submission.  They also aggressively sought to bar any expert testimony from the government’s clinical child psychologist concerning the types of behavior that were symptomatic of child abuse.  The fact that appellate civilian defense counsel, in effect, asserts that he would have tried the case differently does not come close to establishing that appellant’s trial defense team's performance was deficient or that any deficiency was so prejudicial as to deprive appellant of a fair trial whose result is reliable.  See Strickland v. Washington, 466 U.S. 668, 687 (1984).  Military appellate courts “‘will not second-guess the strategic or tactical decisions made at trial by defense counsel.’”  United States v. Anderson, 55 M.J. 198, 202 (2001) (citation omitted).  Appellant’s post-trial affidavit alleging numerous deficiencies by his trial defense team does not change the incredibility of appellant’s trial testimony that each occasion mentioned in his CID statement where he admitted tickling A’s vagina (twenty to thirty times) was an accident (R. at 315-316).  Accordingly, applying the first and fourth principles of United States v. Ginn, 47 M.J. 236, 248 (1997), we find that appellant has failed to establish a valid claim of ineffective assistance of counsel and has not overcome the strong presumption of counsel competency.  See Strickland, 466 U.S. at 689.


Our decision to consolidate Specifications 2 and 3 of the Charge does not affect the adjudged sentence because the military judge treated them as one offense for calculation of the maximum permissible punishment and sentencing.  Our dismissal of Specification 5 of the Charge relates to a single indecent act, whereas the findings of guilty that we affirm each encompass divers occasions totaling twenty to thirty separate indecent acts according to appellant’s confession.

Specification 3 of the Charge is consolidated into Specification 2 of the Charge to read:  In that Sergeant Michael Rauch, U.S. Army, did, at or near Aberdeen Proving Ground, Maryland, on divers occasions between on or about 9 July 1996 and 17 January 1998, commit indecent acts upon the body of [A], a female under 16 years of age, not the wife of the said Sergeant Michael Rauch, by inserting his finger into the said [A’s] vagina and by touching or tickling the said [A’s] vagina while changing her diaper, with intent to arouse the sexual desires of the said Sergeant Michael Rauch.  The finding of guilty of Specification 2 of the Charge, as so amended, is affirmed.  The findings of guilty of Specifications 3 and 5 of the Charge are set aside and Specifications 3 and 5 of the Charge are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the criteria in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for fifty-six months, and reduction to Private E1.

Senior Judge CANNER and Judge HARVEY concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

* This last sentence, as typed, read, “But, this did not happen every time, just some of the time.”  After reading the statement and prior to signing it and swearing to its truthfulness, appellant marked out the words, “some of the time,” wrote in the words “once or twice,” and initialed this change.
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