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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARRIS, Judge:

A military judge, sitting as a special court-martial, convicted Appellant, pursuant to his pleas, of two specifications of unauthorized absence, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886.  On 4 June 2001, Appellant was sentenced to confinement for 60 days, forfeiture of $625.00 pay per month for 2 months, reduction to pay grade E-1, and a bad-conduct discharge.  On 6 December 2001, the convening authority (CA) approved the sentence.  A pretrial agreement had no effect on the sentence.

After carefully considering the record of trial, Appellant's summary assignments of error, and the Government's response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of Appellant was committed.  See Arts. 59(a) and 66(c), UCMJ.  However, the CA’s action and promulgating order is deficient and requires correction.  We shall order corrective action in our decretal paragraph.

Staff Judge Advocate’s Recommendation (SJAR)


In Appellant’s first summary assignment of error, he asserts that the staff judge advocate (SJA) is disqualified under Rule for Courts-Martial 1106(b), Manual for Courts-Martial, United States (2000 ed.), from reviewing the record of trial and forwarding to the CA a recommendation as required by R.C.M. 1106(a). 
Appellant claims that because the SJA acted as a military judge on Appellant’s prior court-martial on an unrelated charge that it created the appearance of impropriety and, therefore, should disqualify him.  Appellant’s Brief of 30 Apr 2002 at 3.  Where-fore, Appellant requests that this Court set aside the SJAR and return the record for a new SJAR and CA’s action.

Before a CA takes action on a record of trial under R.C.M. 1107, that CA’s SJA shall “forward to the [CA] a recommendation.”  R.C.M. 1106(a).  Under R.C.M. 1106(b), “no person who has acted as a member, military judge, trial counsel, assistant trial counsel, defense counsel, associate or assistant defense counsel, or investigating officer in any case may later act as a[n] [SJA] or legal officer to any reviewing or [CA] in the same case.”  R.C.M. 1106(b)(emphasis added).  Discussion to the rule further states that the “[SJA] or legal officer may be ineligible when   . . . [they have] served as the defense counsel in a companion case; testified as to a contested matter . . . ; has other than an official interest in the same case; or must review that officer’s own pretrial action . . . .”  R.C.M. 1106(b), Discussion.  Nothing in R.C.M. 1106(b) prohibits an SJA from acting on a record of trial where that SJA had previously acted as a military judge in a prior court-martial of the same accused on unrelated charges.

In this case, there is nothing to suggest that knowledge of Appellant’s prior court-martial in any way inhibited the SJA from giving the CA an impartial recommendation.  In his recommendation, the SJA must include “any records of non-judicial punishment and previous convictions.”  R.C.M. 1106(d)(3)(C).  Therefore, the SJA would be aware of any prior convictions.  Additionally, while Appellant claims that the SJA acted as a military judge on a prior case of Appellant, Appellant has not presented evidence in support of that assertion.  Appellant’s Brief of 30 Apr 2002 at 2.  Further, Appellant, after having been served a copy of the SJAR on 26 November 2001, failed to object in his R.C.M. 1106 matters and stated that he had “no comments, corrections, or rebuttal with regard to the [SJAR] in the subject case or other matters to submit . . . .”  Capt K.M. Sanger memo undated.  As such, Appellant’s assignment of error is without merit.

In Appellant’s second summary assignment of error, he asserts that the SJA committed plain error in his recommendation by inaccurately reflecting Appellant’s enlistment dates. Wherefore, Appellant requests that this Court set aside the SJAR and return the record for a new SJAR and CA’s action.  

As previously addressed, before a CA takes action under R.C.M. 1107, the SJA must forward to the CA a recommendation.  R.C.M. 1106(a).  The SJAR must then be served on trial defense counsel.  R.C.M. 1106(f)(1).  Trial defense counsel then has 10 days in which to submit comments, corrections, or rebuttal to the SJAR.  R.C.M. 1106(f)(4).  Failure of trial defense counsel to make comments or corrections to the SJAR “shall waive a later claim of error with regard to such matter in the absence of plain error.”  R.C.M. 1106(f)(6).  After being properly served with a copy of the SJAR, trial defense counsel declined to submit any comments or corrections to the SJAR.  Accordingly, Appellant forfeited any error in the SJAR unless it amounts to plain error. United States v. Rice, 33 M.J. 451, 452 (C.M.A. 1993); R.C.M. 1106(f)(6).  

To prevail under a plain-error analysis, Appellant has the burden of persuading this Court that: (1) there was an error, (2) it was plain or obvious, and (3) that the error materially prejudiced a substantial right.  United States v. Olano, 507 U.S. 725, 734 (1993).  First, Appellant has not explained why the enlistment dates in the SJAR are in error, nor has he stated what the proper dates would be.  Appellant’s Brief of 30 Apr 2002 at 3.  The enlistment dates recorded in the SJAR reflect Appellant enlisted: 20 Oct 1997 -- 19 Oct 2001; with prior military service: 11 Feb 1997 –- 19 Oct 1997 USMCR(J).  SJAR of 16 Nov 2001.  These are the same dates that are listed in Appellant’s service record book (Prosecution Exhibit 1 at 1) which was not objected to by Appellant at trial.  Record at 29-30.  However, Appellant’s chronological record (NAVMC 118(3)) reflects that Appellant’s active duty commenced on 25 
Feb 1997 when he joined for recruit training.  Prosecution Exhibit 1 at 6.  Nonetheless, Appellant has still not demonstrated how he was prejudiced.  Art. 59(a), UCMJ.  This especially since the CA stated in his action that he “specifically considered the record of trial.”  As such, Appellant’s assignment of error is without merit.
Convening Authority’s Action and Order


Although not assigned as error, we note that the CA’s action and promulgating order does not comply with R.C.M. 1114(c)(1).  Based on our review of the entire record and consistent with his pleas, we have no trouble concluding that the offenses of which Appellant was convicted was unauthorized absence.  Charge Sheet; Record at 7, 28; SJAR of 16 Nov 2001.  

Pursuant to R.C.M. 1114(c)(1), Appellant is entitled to a CA’s action and promulgating order that sets out the charge and specifications, or accurately summarizes the offenses of which he was convicted.  Otherwise, the user of that important document will not know what crimes an accused has committed.  In Appellant’s case, the CA’s action and promulgating order provides no useful information about the particular offense in question except to indicate which article of the UCMJ was violated.  Unless the user of this CA’s action and promulgating order has the article number and corresponding subject matter memorized, this is of no assistance.  

We note that Appendix 17 of the Manual for Courts-Martial provides sample forms for promulgating orders.  While this precise form is not required by law or regulation, we hold that, if the specification is not listed verbatim, a meaningful summary must be provided.  See United States v. Zaptin, 41 M.J. 877, 881 (N.M.Ct.Crim.App. 1995).  In this case, we find that the CA’s action and promulgating order did not meet that requirement.

Conclusion

Accordingly, we affirm the findings and sentence, as approved on review below.  We order that an appropriate CA prepare a supplemental promulgating order, accurately summarizing the offense of which Appellant was convicted.

Senior Judge OLIVER and Judge VILLEMEZ concur. 
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   Clerk of Court
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