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MEMORANDUM OPINION on reconsideration
--------------------------------------------------------------------
CLEVENGER, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave, failure to repair, and wrongful use of marijuana (two specifications) in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three months, forfeiture of $300.00 pay per month for three months, and reduction to Private E1.  The case was submitted to this court on its merits for review pursuant to Article 66(c), UCMJ.  We set aside the findings of guilty and the sentence.  United States v. Esparza, ARMY 20020614 (Army Ct. Crim. App. 15 Oct. 2003) (unpub.).  We subsequently granted appellee’s motion for reconsideration and specified four issues.  The parties have filed briefs on these issues, and the case is before us for reconsideration.

The original charges in appellant’s case were referred to trial by a special court-martial convened by Court-Martial Convening Order Number (CMCO #) 15, Headquarters, 4th Infantry Division (Mechanized), dated 17 September 2001.  This was properly reflected on Part V, the referral block, of the Charge Sheet, DD Form 458.  Upon the advice of his staff judge advocate (SJA), Major General (MG) Odierno, the convening authority, directed the referral of these charges.  A few months later, an Additional Charge was preferred and subsequently referred to a special court-martial.  The pretrial advice of the acting SJA recommended that the convening authority refer the Additional Charge to “the Special Court-Martial Empowered to adjudge a Bad Conduct Discharge convened by Court-Martial Convening Order Number 6, dated 30 May 2002.”
  This pretrial advice made no reference to any other charges.  The referral block of the charge sheet for the Additional Charge reflected MG Odierno’s direction as to the level of court-martial and the particular court specified in the pretrial advice for that Additional Charge but added, without any other record of the convening authority’s direction, “To be tried in conjunction with the charges.”
  The convening authority did not personally sign the referral block. 

Court-Martial Convening Order Number 6, Headquarters, 4th Infantry Division (Mechanized), dated 30 May 2002, is not in the record of trial.  We judicially note that CMCO #6, appended hereto, published by command of MG Odierno, specifically states that “[a]ll cases referred to the special court-martial convened by Court-Martial Convening Order Number 15, dated 17 September 2001 in which the court has not yet been assembled, will be brought to trial before the court-martial hereby convened.”  The parties at appellant’s trial appeared to be ignorant of either the convening authority’s directions in CMCO #6 or the fact that the Additional Charge was referred to that order.  The prosecutor recited that the court was convened by CMCO #15, and the new referral directions were never attached to the original charge sheet.

This record is replete with procedural errors and irregularities which, standing alone or together, would not deprive some court-martial of jurisdiction to try the charges appellant faced.  In United States v. King, 28 M.J. 397, 399 (C.M.A. 1989), our superior court noted the three prerequisites for a jurisdictionally proper referral.  First, a set of preferred charges ready to be referred to a court-martial for trial is necessary.  Id.  We have that here.  Second, a properly authorized convening authority, who is not disqualified, acting to refer the charges to a specified level or grade of court-martial is necessary.  Id.  We have that here.  Third, a court-martial whose members have been personally selected (convened) by that convening authority or a predecessor in command.  Id.  That is problematic in this case.

The facts of the King case involve a convening authority who directed trial by a general court-martial panel he selected but “some unknown person changed” the referral direction so that another panel also selected by the convening authority tried Sergeant First Class (SFC) King.  Id.  Looking to the convening authority’s intent, not the mere form or procedural regularity of the paperwork, our superior court correctly concluded that the convening authority was authorized to convene general courts-martial, the convening authority intended that a general court-martial try the charges, and a general court-martial whose members were personally selected by the convening authority did try the charges against SFC King.  Id.  That it was not the exact group of panel members originally designated by the convening authority was legal error, but it was neither a jurisdictional defect nor was it prejudicial to that appellant.  Id.  The court relied on United States v. Glover, 15 M.J. 419 (C.M.A. 1983) (a written CMCO that said a “special court-martial” was convened did not deprive the general court-martial of jurisdiction where that was the level or grade of court clearly intended by the convening authority); United States v. Ryan, 5 M.J. 97, 99-100 n.3. (C.M.A. 1978) (not all procedural irregularities in the referral process are necessarily jurisdictional defects (citing United States v. Simpson, 36 C.M.R. 293 (C.M.A. 1966)); and United States v. Emerson, 1 U.S.C.M.A. 43, 1 C.M.R. 43 (1951).

The facts of Glover, Ryan, and Simpson are all materially different than those in the present case.  But Emerson appears to be a mirror image and thus instructive.  In Emerson, the charges were originally referred to a special court-martial appointed by a “serial LO 126” (the equivalent of a CMCO).  Emerson, 1 U.S.C.M.A. at 44-45, 1 C.M.R. at 44-45.  Seaman Emerson was tried by a special court-martial appointed by the “serial LO 149.”  Id. at 45.  This court was convened by the same fully qualified special court-martial convening authority after the date of “serial LO 126” and before the date of the trial.  Id.  However, “[t]he appointing order of this latter court did not contain authorization for trial of unarraigned cases ordered tried before a previously appointed court.”  Id.  Our superior court’s conclusion that there was no jurisdictional defect in Emerson is consistent with the view that trial of the charges by some court-martial of the same grade or level as directed by a qualified convening authority, and trial of the charges by some court-martial composed of members personally selected by the convening authority is sufficient to vest jurisdiction in the court-martial, at least absent an objection at trial or evidence of some specific prejudice.   

But in our present case the facts are different.  When the convening authority picked the members for the special court-marital convened in CMCO #6, he affirmatively excluded the pre-existing special court-martial, convened by CMCO #15, from trying appellant.  That is the legal effect of the convening authority’s language that “[a]ll cases referred to the special court-martial convened by Court-Martial Convening Order Number 15, dated 17 September 2001, in which the court has not yet been assembled, will be brought to trial before the court-martial hereby convened.”  Thus, this is not a case where any special court-martial selected by the convening authority would have been jurisdictionally adequate.  The direction “will be brought to trial before” specifically mandates a particular court and thereby excludes the court-martial the case was referred to originally.  We have no reason to look behind the convening authority’s decision to infer any improper motive in preferring the members of CMCO #6 over those in CMCO #15.  But even assuming a totally benign motive for the new convening order, like the mere passage of time, it is still a personal decision for the convening authority and his discretion is jurisdictionally significant.

The trial counsel’s announcement that the court was convened by CMCO #15 was thus not merely an administrative mistake, to be dismissed as a procedural irregularity, since some special court-martial did try appellant as directed by the qualified convening authority.  United States v. Wilson, 27 M.J. 555, 558 (A.C.M.R. 1988) (“Jurisdiction is affirmatively established on the record when the trial counsel announces the convening of the court and the referral of the charges by an appropriate authority.  United States v. Saunders, 6 M.J. 731 (A.C.M.R. 1978)”); but see United States v. Choy, 33 M.J. 1080, 1082-83 (A.C.M.R. 1992), aff’d, 37 M.J. 238 (C.M.A. 1993).  Here, the convening authority specified one court, the court-martial convened by CMCO #6, and specifically excluded the court that tried appellant, the court-martial convened by CMCO #15.  This analysis only affects the original charges, however.  When the convening authority referred the additional charge to CMCO #6, the government’s analysis of the King to Emerson line of cases would suffice to find no jurisdictional defect in a trial of the additional charge by the special court-martial convened by CMCO #15.  See United States v. Henderson, 59 M.J. 350, 354 n.3 (C.A.A.F. 2004).

Consequently, the special court-martial, convened by CMCO #15, that tried appellant on 7 June 2002, lacked jurisdiction
 over the original offenses.  R.C.M. 201(b)(3), 504(a), and 601(a); see United States v. Williams, 55 M.J. 302, 304 (C.A.A.F. 2001) (“[I]t is reasonable to presume that re-referral of a charge by a proper convening authority implies a decision to withdraw that charge from a prior referral.”).
The findings of guilty of the Additional Charge and its Specification are affirmed.  The findings of guilty of Charges I and II and their Specifications are set aside.  Rather than authorize a rehearing, in the interests of judicial economy, Charges I and II and their Specifications are dismissed. 
 Reassessing the sentence on the basis of the error noted and the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1988), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for one month, forfeiture of $100.00 pay for one month, and reduction to the grade of Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence disapproved by this decision, are ordered restored as mandated by Articles 58b(c) and 75(a), UCMJ. 


Judge STOCKEL concurs.

CHAPMAN, Senior Judge, dissenting:


I respectfully dissent.  Although trial counsel’s misstatement of the applicable Court-Martial Convening Order (CMCO) was an inadequate memorialization of the convening authority’s intent, such a deficiency does not rise to a level of sufficient import to deprive the court-martial of jurisdiction.  See United States v. Williams, 55 M.J. 302, 305 (C.A.A.F. 2001).


“A convening order which brings a court-martial into being is but an expression of the intent of the convening authority.”  United States v. Glover, 15 M.J. 419, 421 (C.M.A. 1983).  There is no question that Major General (MG) Odierno, the convening authority, intended that CMCO Number 6 (CMCO #6) supersede CMCO Number 15 (CMCO #15), and that all charges against appellant be brought to trial before a special court-martial created by CMCO #6.*  Unlike the majority, I would not give jurisdictional significance to trial counsel’s incorrect announcement of the applicable convening order.  The convening authority’s intent, not the trial counsel’s pronouncement, determines what court tries an accused.  In the case at bar, there is no question as to that intent.  Notwithstanding trial counsel’s announcement to the contrary, appellant was tried by a court convened pursuant to CMCO #6.  There is no defect in that order.  Thus, appellant was tried by a court of competent jurisdiction.


Granted, the new referral of the original charges to CMCO #6 should have been evidenced by a new indorsement attached to the original charge sheet.  R.C.M. 601(e)(1) discussion.  But such an omission is not jurisdictional.  See United States v. King, 28 M.J. 397 (C.M.A. 1989).  Our superior court has repeatedly treated similar defects in the referral process as nonjurisdictional and tested for prejudice.  See King, 28 M.J. at 399-400; Glover, 15 M.J. at 422; United States v. Emerson, 1 U.S.C.M.A. 43, 45, 1 C.M.R. 43, 45 (1951).  In the instant case, I find no prejudice to appellant’s substantial rights. UCMJ art. 59(a).  Trial counsel did not challenge the regularity of the referral at trial, and appellant has not alleged actual prejudice on appeal.  Furthermore, there is no evidence that appellant was misled by the omission.


Accordingly, I would affirm the approved findings of guilty and the sentence. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The pretrial advice was rendered pursuant to paragraph 5-27, Army Regulation 27-10, Legal Services:  Military Justice, dated 24 June 1996, in conformity with Article 34, UCMJ, Rule for Courts-Martial [hereinafter R.C.M.] 406.





� Rule for Courts-Martial 601(e) authorizes the convening authority to make such “proper instructions” as “[t]o be tried in conjunction with the charges,” but no such direction by the convening authority appears in the pretrial advice for the Additional Charge or anywhere else in the record.





  The government argues that the addition of the special instruction was merely an action of a “routine nature.”  Appellee’s Brief at 8-9; see United States v. Fricke, 53 M.J. 149, 153-54 (C.A.A.F. 2000) (special instructions are not required to be explicitly stated); but see United States v. Giles, 59 M.J. 374 (C.A.A.F. 2004) (improper joinder may have a prejudicial impact on an appellant).  However, in light of our disposition of the original charges, it is a moot point in this case.





� See R.C.M. 601(e) discussion.





� As early as 1887, the Supreme Court held that “[a] court-martial organized under the laws of the United States is a court of special and limited jurisdiction.  It is called into existence for a special purpose and to perform a particular duty.”  Runkle v. United States, 122 U.S. 543, 555, 7 S.Ct. 1141, 1146, 30 L.Ed. 1167, 1170 (1887). 





� Appellant correctly points out in a footnote that the SJA’s post-trial recommendation falsely states that appellant had not been subject to any pretrial restraint.  The record of trial clearly reflects a discussion between the judge, the prosecutor, and the defense about appellant’s restriction to his company area for a period of time, and apparently thereafter to the installation.  Our reassessment of appellant’s sentence also cures that error.  United States v. Scalo, 59 M.J. 646, 650 (Army Ct. Crim. App. 2003).  We also note that paragraph 4c of appellant’s pretrial agreement states: 





This agreement shall not be effected [sic] by dismissal of any specifications or charges by the military judge or upon any motion by defense counsel, except that elimination of certain charges and/or specifications or other changes shall constitute express agreement between the Convening Authority and myself that the manner in which this agreement is construed shall accommodate any modifications.





Apparently MG Odierno understood what he was agreeing to because he signed the document.  At trial, this language gave no pause to the judge in her efforts to ensure that the pretrial agreement contained no unclear or ambiguous terms.  See R.C.M. 910(f)(4) discussion.  Appellant told the judge he understood all the terms in the agreement, and both lawyers said they agreed with the judge’s interpretation of all the terms of the agreement.  We, however, are baffled by just exactly what these words could possibly mean in the context of this or any other court-martial or pretrial agreement.  If this is to be a standard term in future pretrial agreements, the parties should make the meaning of this provision more clear for the benefit of any reviewing court that may one day have to interpret or enforce it.  However, given our disposition of the issues, we are at least certain that our decision does not invalidate the pretrial agreement in this case. 





* Court-Martial Convening Order #6 states that “[a]ll cases referred to the special court-martial convened by Court-Martial Convening Order Number 15, dated 17 September 2001 in which the court has not yet been assembled, will be brought to trial before the court-martial hereby convened.”  Although the special instructions contained in the referral indorsement of the Additional Charge inartfully states that the Additional Charge “be tried in conjunction with the charges,” the only logical meaning of this instruction is to try the Additional Charge with the original charges.  The majority seems to question whether the convening authority actually directed that this special instruction be added.  The discussion which follows Rule for Courts-Martial [hereinafter R.C.M.] 601(e)(1) provides that “a person acting by the order or direction of the convening authority” may sign the indorsement on the charge sheet.  The same person, Sergeant First Class Tracy N. Hillman, NCOIC, Criminal Law Division, signed both charge sheets by direction of MG Odierno.  Absent any evidence to the contrary, we can infer that her signature reflected the convening authority’s intent. 
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