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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
TOZZI, Chief Judge:


Appellee was originally charged with one specification of conspiracy, one specification of violation of a lawful regulation, and two specifications of wrongful use of marijuana, in violation of Articles 81, 91, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 891, and 912a [hereinafter UCMJ].  This case is before this court pursuant to a government appeal of the military judge’s ruling in accordance with Article 62, UCMJ.  

At trial, appellee moved to suppress the results of a urinalysis that formed the basis for one of the charges.  The military judge granted the defense motion and the government now claims the military judge abused his discretion in doing so.  The government requests this court vacate the military judge’s ruling and order the military judge to admit the results of appellee’s 28 January 2010 urinalysis.

In this case, we find the military judge erroneously applied the law to the facts in this case.  We will take action in our decretal paragraph.

LAW AND DISCUSSION

We review a military judge’s decision to suppress evidence for an abuse of discretion.  United States v. Monroe, 52 M.J. 326, 330 (C.A.A.F. 2000).  We review the facts under a clearly erroneous standard and conclusions of law de novo.  United States v. Cohen, 63 M.J. 45, 49 (C.A.A.F. 2006) (citing United States v. Swift, 53 M.J. 439, 446 (C.A.A.F. 2000); United States v. Ayala, 43 M.J. 296, 298 (C.A.A.F. 1995)).  

In granting the defense motion at trial, the military judge first considered whether the commander had probable cause to order to the search.   After finding a lack of probable cause, the military judge then considered whether there was a good faith basis exception to permit the search.  Specifically, the military judge found the commander who ordered the urinalysis at issue did not “have probable cause on or about 27 January to believe that urine seized from the accused would be present with some drug.”  The military judge found a lack of probable cause because

All they know is a message from ASAP [Army Substance Abuse Program] that these two [urinalysis samples] may have been altered they don’t know how, what, why, they don’t know what substances they would be looking for.  There’s no evidence that the samples were potentially altered but they may have THC or the samples were potentially [altered] but there was cocaine metabolite.  There was nothing at all, there’s no further evidence to support the search because there’s no evidence that [appellee] had acted strangely, was running with the wrong crowd, had tested positive before, had been involved in any way, shape, or form in any type of drugs.  The only evidence here is this potential alteration and we’re now out 22 days.  So I find that there was not probable cause for a command ordered search of the [appellee]’s urine on 28 January . . . .

We find the military judge properly applied the relevant law in finding the commander did not have probable cause to order the urinalysis.  See Military Rule of Evidence [hereinafter M.R.E.] 315 and 311.  With respect to the military judge’s finding on the lack of probable cause, we find no abuse of discretion.

Next, the military judge considered whether there was a good-faith basis exception to the exclusionary rule to permit the search.  See United States v. Leon, 468 U.S. 897 (1984).  Again, the military judge found there was not.  Citing to United States v. Thompson, 30 M.J. 577 (A.C.M.R. 1990), the military judge asked

[W]hat substantial basis did this commander . . . have on or about 27 or 28 January to conclude that [appellee] had used marijuana . . . .  Did she have a substantial basis to believe she would find THC therefore in [appellee]’s urine and based on the complete lack of any evidence to support that other than a possible adulteration?  . . . [T]here simply wasn’t [a] substantial basis to make that opinion and based on that the court can’t in good conscious apply good-faith exception to this search . . . .

United States v. Carter, 54 M.J. 414 (C.A.A.F. 2001) holds that

“Substantial basis” as an element of good faith examines the affidavit and search authorization through the eyes of a reasonable law enforcement official executing the search authorization.  In this context, the second prong of [M.R.E.] 311(b)(3) is satisfied if the law enforcement official had an objectively reasonable belief that the magistrate had a “substantial basis” for determining the existence of probable cause.  

Id. at 422 (emphasis added).  In considering the good faith exception, the military judge failed to articulate whether officials executing the search had a substantial basis to believe the commander had probable cause to authorize the search.  Instead, the military judge looked only at whether a substantial basis existed for finding probable cause from the commander’s perspective.  As a result of the military judge’s failure to properly consider the validity of the search from the perspective of the officials executing the search, we find he abused his discretion.  The military judge should make appropriate factual findings and reconsider whether the good faith exception applies under M.R.E. 311(b)(3) in light of Carter, 54 M.J. at 422.
CONCLUSION

The government’s motion is GRANTED in part.  The military judge’s ruling is vacated and this case is remanded for further consideration in light of this opinion.


The government’s motion for oral argument is DENIED.


Judge SIMS and Judge GALLAGHER concur.
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