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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (two specifications), and missing movement through neglect, in violation of Articles 86 and 87, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 887 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, forfeiture of $767.00 pay per month for six months, and reduction to Private E1.  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant assigns no errors and submits the case to this court on its merits.  We have carefully examined the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find that they lack merit.  We note, however, that there are irregularities in the military judge’s announcement of his findings and that the judge also failed to follow the procedural guidelines prescribed in Department of the Army Pamphlet 27-9, Legal Services:  Military Judges’ Benchbook [hereinafter Benchbook], Chapter 2, Section II (1 Apr. 2001).  Although these shortcomings caused unnecessary confusion and led to awkward interruptions in the flow of the proceedings, they did not prejudice appellant.  Thus, no relief is warranted.  The discussion below serves only to identify these deficiencies and to help prevent their reoccurrence.

BACKGROUND


The government charged appellant with desertion from on or about 28 August 2001 until on or about 22 April 2002 (Charge I and its Specification), AWOL from on or about 12 May 2002 until on or about 18 August 2002 (Charge II and its Specification), and missing movement through design on or about 8 November 2001 (Charge III and its Specification).  Appellant entered the following pleas:

To The Specification of Charge I and Charge I:  Not Guilty, but guilty of the lesser-included offense of AWOL, in violation of Article 86, UCMJ.

To The Specification of Charge II and Charge II[:]  Guilty.

To The Specification of Charge III and Charge III:  Not Guilty, but guilty of the lesser-included offense of missing movement  through neglect, in violation of Article 87, UCMJ.


During the military judge’s inquiry of appellant as to the facts surrounding appellant’s guilty pleas, appellant related that he returned to military control on 2 April 2002 rather than on 22 April 2002 as charged in Charge I, but otherwise responded sufficiently to establish a factual basis for his pleas (the military judge found appellant guilty of an AWOL terminated on 2 April 2002 rather than on 22 April).  See United States v. Davenport, 9 M.J. 364 (C.M.A. 1980); United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  After obtaining this factual basis from appellant, securing appellant’s specific admissions as to each element of the offenses, and advising appellant of the maximum authorized punishment based upon his pleas, the military judge discussed with appellant the terms of his pretrial agreement.


During this discussion, the military judge ensured that appellant understood that his plea to the lesser included offense of missing movement through neglect in Charge III did not require the government to dismiss the greater offense of missing 
movement through design.
  After accepting appellant’s pleas, the military judge failed, however, to ask the trial counsel if the government intended to go forward in an attempt to prove appellant’s guilt of the greater offense.  Instead, the military judge immediately entered findings.

Prior to his acceptance of appellant’s guilty pleas, the military judge also failed to determine the understanding of the parties as to the effect appellant’s guilty plea to the lesser included offense of missing movement through neglect would have on the application of the pretrial agreement.  Appellant had agreed under the terms of the pretrial agreement to plead guilty to the greater offense of missing movement by design in return for the convening authority taking certain favorable action in appellant’s case.  Only later during sentencing did the military judge ask the trial counsel if the government wished to remain bound by the terms of the pretrial agreement.
    

After accepting appellant’s pleas, the military judge entered the following findings:

With respect to Charge I:  Guilty of the lesser-included offense of absence without authority from your unit, Charlie Company, 2nd Battalion, 14th Infantry Regiment, from on or about 28 August 2001 until on or about 2 April 2002.

As to Charge II and its Specification:  Guilty. 

And as to Charge III:  Guilty of missing the movement of Charlie Company, 2nd Battalion, 14th Infantry Regiment, on or about 8 November 2001 through neglect.

DISCUSSION


The Benchbook clearly prescribes that if an accused enters pleas of guilty to some of the charges or specifications, or pleads to lesser included offenses, the military judge, before entering findings, should “ask the trial counsel if the government is going forward on the offenses to which the accused has pled not guilty.”  Para. 2-2-8.  In the instant case, this did not happen.  See R.C.M. 910(g)(2).  The military judge’s failure to follow the Benchbook guidelines created confusion among counsel and led to a disorganized proceeding.  Notwithstanding this procedural shortcoming, however, appellant suffered no prejudice.  He was convicted of the less serious offense.  If the government believed that appellant was guilty of the greater offense, it was incumbent upon the trial counsel to remind the military judge of the proper procedures to follow.  


Equally inadvisable, but also not prejudicial to appellant, was the trial judge’s failure to ascertain prior to findings the effect appellant’s plea of guilty to the lesser included offense of missing movement through neglect had on the pretrial agreement.  In order to make a knowing and voluntary plea of guilty, an accused must be sufficiently aware of all relevant circumstances and likely consequences of his pleas.  See Brady v. United States, 397 U.S. 742, 748 (1970).  Before continuing with appellant’s pleas of guilty, the military judge should have addressed whether the change in appellant’s pleas cancelled the agreement or whether the government intended to honor the terms of the pretrial agreement regardless of the change in pleas.  Because appellant received the benefit of his bargain with the convening authority, however, he suffered no prejudice.  See generally Santobello v. New York, 404 U.S. 257, 262-63 (1971); United States v. Smith, 56 M.J. 271, 272 (C.A.A.F. 2002) (Appellant is entitled to the benefit of his bargain on which his guilty pleas are based.).


Finally, although the military judge’s announcement of the findings did not explicitly conform to the “Forms of Findings” suggested in Appendix 10 of the Manual for Courts-Martial (see also R.C.M. 918), the irregularities do not warrant relief.  “‘[I]naccuracies in a verdict have been held to be immaterial if the intention is evident from the record.’”  United States v. Perkins, 56 M.J. 825, 827 (Army Ct. Crim. App. 2001) (quoting United States v. Johnson, 22 M.J. 945, 946 (A.C.M.R. 1986) (citation omitted)).  In the instant case, the military judge’s intent to find appellant guilty of the lesser included offense of AWOL in Charge I and the lesser included offense of missing movement through neglect in Charge III is clear.  The irregularities do not make the findings ambiguous or leave one unsure as to the offenses of which appellant was convicted.  Thus, the announcement of the findings is adequate to bar a subsequent prosecution for the same offenses.  See Perkins, 56 M.J. at 827; United States v. Dilday, 47 C.M.R. 172, 173 (A.C.M.R. 1973).   Additionally, the staff judge advocate’s post-trial recommendation sufficiently summarized the findings for the convening authority’s consideration.  Under these facts, we find no error materially prejudicial to a substantial right of appellant.  See UCMJ art. 59(a).


The irregularities and procedural deficiencies discussed above could have been avoided if the military judge had followed the suggested procedures prescribed in the Benchbook and adhered to the proper format for findings.  We urge all trial judges to follow the guidelines in the Benchbook as closely as possible and deviate from those guidelines only when circumstances warrant.


Accordingly, the findings of guilty and the sentence are affirmed.


Judge CLEVENGER and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The pretrial agreement provided that the government would dismiss all charges to which appellant entered pleas of not guilty.  Thus, the government agreed to dismiss the greater offense of desertion in Charge I and its Specification.  But in the pretrial agreement, appellant agreed to plead guilty to Charge III and its Specification as charged, that is, missing movement through design.  As a result of appellant changing his plea, the government was not bound to dismiss the greater offense of missing movement through design.  Military judges should be aware of the suggested script in the Benchbook at paragraph 2-7-4 when a pretrial agreement indicates that the convening authority will dismiss certain charges upon acceptance of a plea of guilty.





� Later during sentencing proceedings, the military judge did ask appellant if he understood that “the government remains free to go forward to prove the greater offense of missing movement through design if they choose to do so.”  Appellant replied that he understood, but the government was never given such an opportunity.





� After consulting with his supervisor during a recess, the trial counsel advised the military judge that the government would honor the terms of the pretrial agreement. 
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