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TRANT, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of larceny (fourteen specifications), forgery (eight specifications), and wrongfully obtaining services, in violation of Articles 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 923, and 934 (1988)[hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for four years and eleven months, and forfeiture of all pay and allowances, and, pursuant to a pretrial agreement, suspended for fifty-eight months that portion of the sentence adjudging confinement in excess of fifty-eight months.  On 12 April 1996, this court affirmed the findings and sentence.  United States v. Surles, ARMY 9500617 (Army Ct. Crim. App. 12 Apr. 1996) (unpub.).  Thereafter, the United States Court of Appeals for the Armed Forces set aside our decision and remanded this case for further review of appellant’s claim of ineffective assistance of counsel, based upon its 30 September 1997 opinion in United States v. Ginn, 47 M.J. 236 (1997).


The factual predicate of appellant’s offenses was established by stipulation of fact and appellant’s responses during the providence inquiry.  When Captain (CPT) L departed with his Ranger regiment to Somalia in August 1993, he secured his personal belongings in his wall locker, but forgetfully left his wallet with his credit cards unsecured on his desk.  In early October 1993, CPT L had part of his lower leg blown off by a .50 caliber round in a firefight with hostile forces in Somalia.  The severely wounded CPT L was medivaced to Walter Reed Army Medical Center, Washington, D.C., where he remained for several months.  A few days after CPT L was hospitalized, appellant, who had remained behind at Fort Benning, Georgia, stole CPT L’s credit cards.  While CPT L was recuperating from his combat wounds, appellant enjoyed a spending spree with the stolen credit cards.  Appellant’s eclectic purchases included such necessities as ladies lingerie for his girlfriend, auto parts, and expensive sports equipment.

When CPT L returned to his family shortly before Christmas, he was stunned when his wife showed him the bills with all of the unauthorized charges.  Captain L’s immediate reaction was, “I was shocked.  I kept asking myself, how am I ever going to pay for all of this?”  Over the Christmas holidays, CPT L personally investigated the fraudulent charges and, when he discovered that appellant was responsible, CPT L’s response was, “I couldn’t believe it.  I had been [appellant’s] Section Leader, and I had kind of taken care of him.  I felt like he betrayed my trust.”  By the time appellant’s joyride was over, he had fraudulently obtained approximately $1,250.00 worth of goods using CPT L’s credit card.

When suspicion focused on appellant, he absented himself without leave from 4 January 1994 through 2 February 1994.  While the credit card thefts were still under investigation, appellant stole blank checks from his roommate, Private First Class (PFC) S, in July 1994.  On separate occasions, appellant forged and cashed four checks, totaling $55.50, to pay for pizza.  About the same time, appellant stole a Sprint long distance telephone calling card from another soldier, Private (PVT) H, while inventorying the latter’s property for storage.  Appellant incurred $60.00 in fraudulent charges calling numerous women.

According to appellant’s affidavit, he began expressing a “willingness” to make restitution in August 1994, but was told by his defense counsel not to worry about it at that time.  Appellant additionally avers that he continuously approached his defense counsel on the same subject and received the same response.

Trial was held on 31 March 1995.  During the providence inquiry, the military judge ensured that appellant had read the stipulation of fact thoroughly before he signed it.  The last sentence of the stipulation of fact stated, “The accused has made no restitution.”  The military judge also inquired if the quantum portion of the pretrial agreement, to which the judge was not yet privy, contained any requirement for appellant to make restitution.  Defense counsel answered “No.”  At neither time did appellant afford himself of the opportunity to express his willingness to make restitution, nor did he mention it during his unsworn statement.  Appellant avowed satisfaction with his defense counsel and his advice.

Three and a half months after trial (14 July 1995), appellant first documented his “willingness” to make restitution in his civilian defense counsel’s Rule for Courts-Martial 1105 [hereinafter R.C.M.] response.  Three weeks later (3 August 1995), appellant sent postal money orders to CPT L in the amounts of  $356.73 and $480.44 (total $837.17).  On 8 August 1995, appellant’s new military defense counsel submitted a petition for clemency with the 3 August 1995 receipts attached.  Appellant has not made restitution to PFC S or PVT H, or paid the remainder of the debt to CPT L.


Applying the methodology set forth in Ginn, we conclude that the record of trial in this case, including appellant’s post-trial affidavit, conclusively show that appellant is entitled to no relief.  Ginn, 47 M.J. at 248 (first principle).  Appellant asserts in his post-trial affidavit that his counsel ignored his expressed willingness to make restitution prior to trial and thus generate some extenuating or mitigating evidence.  Appellant first asserted this professed willingness in his R.C.M. 1105 submission to the convening authority showing that he had made partial restitution some five months after trial.  Appellant offers no evidence that he had the ability to make restitution at the time of his “willingness.”  Indeed, appellant’s partial restitution was not made until three weeks after his post-trial matters were submitted (and a full year after his purported “willingness” first arose) and appears to be nothing more than a belated attempt to manufacture evidence in support of his earlier assertion.  Even at this late date, appellant has not made full restitution to CPT L nor any restitution to PFC S or PVT H.  Appellant is a day late and a dollar short.  The issue of restitution arose twice during appellant’s trial when the military judge discussed the stipulation of fact and the quantum portion of the pretrial agreement.  Appellant did not avail himself of either opportunity to express his “willingness” to make restitution.  We conclude that the appellate filings and record of trial as a whole “compellingly demonstrate” the improbability of the facts asserted in appellant’s affidavit and reject appellant’s claim on that basis.  Ginn, 47 M.J. at 248 (fourth principle).

In Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court provided the standard for measuring claims of ineffective assistance of counsel.  Under Strickland, the appellant must show that his counsel’s performance was deficient and that the deficient performance prejudiced the defense so as to deprive the appellant of a fair trial, that is, a trial whose result is reliable.  Strickland, 466 U.S. at 687.  See United States v. Bono, 26 M.J. 240, 242 (C.M.A. 1988).  Even if we accept that appellant’s version of the facts allege an error by his counsel, i.e., counsel’s performance was deficient, appellant is entitled to no relief because he has failed to demonstrate prejudice.  Appellant’s conclusory argument that prejudice is clear is legally inadequate.  In determining prejudice, the appellant “must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a 

probability sufficient to undermine confidence in the outcome.”  Strickland, 466 U.S. at 694.  See United States v. Stephenson, 33 M.J. 79, 82 (C.M.A. 1991).

After considering the totality of the evidence before the sentencing authority, we conclude that the sentencing proceeding was not fundamentally unfair or unreliable.  To steal from a fellow soldier who is hospitalized recuperating from severe wounds suffered in combat is so reprehensible that we find no reasonable probability that that the sentencing authority would have been affected by appellant’s “willingness” to make belated restitution.  During his unsworn statement, appellant described how CPT L had shown him extraordinary care, concern and assistance when appellant first arrived at the Ranger battalion.  Appellant, more eloquently than we, described how he repaid that support by “betray[ing] my friends . . . I stabbed him in the back.”  In comparison, appellant’s belated “willingness” to make restitution while looking down the barrel of a court-martial was so inconsequential that it does not undermine our confidence in the outcome of his trial.  Moreover, no monetary restitution could undue the anguish appellant caused CPT L and CPT L’s family by turning what should have been a joyous Christmas-time homecoming into a wearisome ordeal as CPT L attempted to unravel the financial imbroglio that appellant’s unauthorized charges had caused.  Obviously, appellant still does not understand the gravamen of his offenses.  Thus, we are satisfied that, on the facts of this case, the appellant has suffered no prejudice and we reject his claim on that basis.  Ginn, 47 M.J. at 248 (first principle).

The findings of guilty and the sentence are affirmed.


Senior Judge TOOMEY and Judge CARTER concur.
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