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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty, absence without leave (AWOL) (two specifications), false official statement, marijuana use, larceny, and incapacitation for performance of duties through prior wrongful indulgence in intoxicating liquor, in violation of Articles 86, 107, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 907, 912a, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seven months, and forfeiture of all pay and allowances.  The case is before the court for review pursuant to Article 66, UCMJ.
The issue raised by appellate defense counsel is without merit.  Two errors not raised by appellate defense counsel merit discussion and findings relief.  But we hold no sentence relief is appropriate.  First, regarding a portion of Specification 2 of Charge I, the military judge prejudicially erred by accepting appellant’s guilty plea without explaining the inability defense to appellant, and by failing to obtain sufficient facts from appellant to negate the inability defense.  Second, the military judge failed to amend Specification 4 of Charge I to indicate that appellant’s AWOL was terminated when appellant submitted to the authority of unit noncommissioned officers (NCOs) who knew of his AWOL status.  

FACTS
Inability Defense


Appellant was charged with and pleaded guilty to failing to go to his appointed places of duty on six specified dates in Specification 2 of Charge I.    
Appellant told the military judge during the providence inquiry that he missed the 0630 formation on 23 May 2002 because he was staying off-post and overslept.  Appellant stated, “[t]he alarm clock had failed to go off because my father-in-law—

I’m assuming it was him had tripped over the cord and it was unplugged when I woke up [at a little after 0700], sir.”  Appellant did not address how his absence was through his own fault or neglect, nor did the military judge explain the inability defense to appellant.  
Early AWOL Termination
Appellant was charged with and pleaded guilty to AWOL from 29 July 2002 to 24 August 2002 in Specification 4 of Charge I.  Appellant told the military judge during the providence inquiry that he was staying in the barracks while he was AWOL.  On or about 5 or 6 August 2002, after he had been AWOL for a week, appellant’s platoon sergeant went to appellant’s barracks room and took appellant’s military and civilian identification cards from appellant.  Appellant’s platoon sergeant asked appellant if he was planning on coming to work, and appellant responded, “sometime.”  Two days later, appellant was again in the barracks.  The unit Staff Duty NCO told appellant that his first sergeant said to tell appellant, “to get out of the barracks or the MPs [military police] were going to be contacted.”  Appellant viewed this as an order to leave the barracks, but did not view it as an order to go AWOL.  Appellant apparently left the barracks and remained AWOL until apprehended by the MPs on 24 August 2002.  

LAW AND DISCUSSION
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must “resolve the apparent inconsistency or reject the [guilty] plea.”  Id. at 498 (citing UCMJ art. 45(a); R.C.M. 910(h)(2)); see also Davenport, 9 M.J. at 367.  Furthermore, when such inconsistent matters “reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused’s position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  
Our superior court, in United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003), reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry, stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  18 [U.S.]C.M.A. at 541-42, 40 C.M.R. 247.

“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331.

Inability Defense
“It is a defense to refusal or failure to perform a duty that the accused was, through no fault of the accused, not physically or financially able to perform the duty.”  R.C.M. 916(i); see also United States v. Claytor, 34 M.J. 1030, 1033 (N.M.C.M.R. 1992) (holding appellant’s statement during the providence inquiry that he knocked his alarm clock to the floor while sleeping, causing it to fail to sound rendered appellant’s guilty plea to absence from duty to be improvident).  “If the physical or financial inability of the accused occurred through the accused’s own fault or design, it is not a defense.”  R.C.M. 916(i) discussion.  Compare United States v. Lee, 16 M.J. 278, 279, 282 (C.M.A. 1983), with United States v. Kessinger, 9 C.M.R. 261, 268 (A.B.R. 1952).  

The military judge’s failure to accurately explain the inability defense, combined with the lack of evidence concerning whether appellant failed to be present for the first formation on 23 May 2002 through his own fault or design, fails to meet the requirements of a Care inquiry, Article 45(a), UCMJ, and R.C.M. 910(e).  See United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002).  Appellant’s providence inquiry is devoid of facts showing appellant’s negligence in this particular instance.  We therefore hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to failure to go to his appointed place of duty at 0630 on 23 May 2002.  See Prater, 32 M.J. at 436.  We will set aside the unsupported portion of Specification 2 of Charge I in our decretal paragraph.
Early AWOL Termination

Appellant informed the military judge that he was in the barracks and in the presence of his unit’s NCOs, who were well aware of appellant’s AWOL status.  Appellant’s platoon sergeant, and later the unit Staff Duty NCO issued orders to appellant, which appellant said he obeyed.  At a minimum, the military judge should have explained that an AWOL is terminated by:  (1) presentation to any military authority; (2) notification of the soldier’s AWOL status; and (3) submission or demonstration of a willingness to submit to military control.  See Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 10c(10)(a); United States v. Scott, 59 M.J. 718, 722 (Army Ct. Crim. App.), pet. denied, 2004 CAAF LEXIS 468 (2004).  
In the absence of a more searching inquiry by the military judge or an explanation of early termination, we find that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to a single, continuous absence from 29 July 2002 until 24 August 2002, as alleged in Specification 4 of Charge I.  See Prater, 32 M.J. at 436; United States v. Reeder, 22 U.S.C.M.A. 11, 13, 46 C.M.R. 11, 13 (1972); Scott, 59 M.J. at 722; United States v. Coleman, 34 M.J. 1020, 1021-22 (A.C.M.R. 1992).  But see United States v. Pinero, 58 M.J. 501, 503-04 (N.M.Ct.Crim.App.), pet. granted, 58 M.J. 291 (C.A.A.F. 2003).  We will amend Specification 4 of Charge I in our decretal paragraph to conform to appellant’s providence inquiry. 
CONCLUSION
The court affirms only so much of the finding of guilty of Specification 2 of Charge I as finds that appellant did, at Helemano Military Reservation, Hawaii, without authority, fail to go at the time prescribed to his appointed place of duty, to wit:  3 May 2002, 0600 accountability formation outside of Bldg 300; 8 May 2002, 0630 accountability formation outside of Bldg 300; 18 June 2002, 0630 accountability formation outside of Bldg. 300; 12 July 2002, 0630 accountability formation outside of Bldg. 300; 23 July 2002, barracks quarters, in violation of Article 86, UCMJ.  
The court affirms only so much of the finding of guilty of Specification 4 of Charge I as finds that appellant did, on or about 29 July 2002, without authority, absent himself from his unit, to wit:  A Company, 125th Signal Battalion, located at Helemano Military Reservation, Hawaii, and did remain so absent until on or about 5 August 2002; and that appellant did, on or about 6 August 2002, without authority, absent himself from his unit, to wit:  A Company, 125th Signal Battalion, located at Helemano Military Reservation, Hawaii, and did remain so absent until on or about 8 August 2002; and that appellant did on or about 8 August 2002, without authority, absent himself from his unit, to wit:  A Company, 125th Signal Battalion, located at Helemano Military Reservation, Hawaii, and did remain so absent until he was apprehended on or about 24 August 2002, in violation of Article 86, UCMJ.
The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 

Senior Judge CHAPMAN and Judge SCHENCK concur.
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