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MEMORANDUM OPINION

-----------------------------------------
KIRBY, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failing to go to his appointed place of duty (five specifications), assault with a dangerous weapon, assault consummated by a battery, and communicating a threat, in violation of Articles 86, 128, and 134, Uniform Code of Military Justice, 10 U. S. C. §§ 886, 928, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for seven months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for three months, and reduction to Private E1.  The convening authority credited appellant with fifty-four days of confinement credit against the sentence to confinement.


The case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  Appellant asserts the plea of guilty to one of the specifications of failing to go to his appointed place of duty, Specification 3 of Charge III,
 is improvident and requests that this court set aside the finding of guilty to that specification and reassess the sentence.  We agree and will grant appropriate relief in our decretal paragraph.
FACTS


During the providence inquiry into Specification 3 of Charge III the following colloquy took place:

MJ:  Okay, and tell me about 27 November and the staff duty thing.  Did you have staff duty, what were you supposed to, well, obviously you’re not the staff duty NCO because you’re only a PFC, what were you supposed to be, a staff duty driver or something?

ACC:  Yes, ma’am.  I came late.  I thought it was a different time I had to show up there, ma’am.

MJ:  Okay, so on 27 November 2003 you were supposed to be at, where is staff duty held, where do you go for that?

ACC:  It’s below our company, ma’am.  It’s on, where is it at, it’s at, oh, building 3417.

MJ:  Do you know where building 3417 is?

ACC:  Yes, I do, ma’am.

MJ:  And is that on Fort Sill?

ACC:  Yes, ma’am.

MJ:  And is that where you were supposed to be on 27 November 2003 at 0800?

ACC:  Yes, ma’am.

MJ:  And were you there?

ACC:  No, ma’am.

MJ:  Had somebody told you that you had that duty?

ACC:  Yes, ma’am.

MJ:  And had anybody given you permission to miss that duty?

ACC:  No, ma’am

MJ:  Did you have any lawful reason to miss any of those PT formations or the 0800 hrs staff duty, to be at that staff duty place at 0800?  Did you have any lawful reason to miss any of those places of duty?
ACC:  No, ma’am.

(Emphasis added).
This colloquy constituted the entire inquiry into appellant’s failure to go to his appointed place of duty on 27 November 2003.  The stipulation of fact was silent as to the facts surrounding this offense.  The military judge did not discuss the defense of mistake of fact with appellant nor elicit further facts to clarify when appellant thought he was supposed to report for duty.
DISCUSSION

“If an accused . . . after a plea of guilty sets up matter inconsistent with the plea, or if it appears that he has entered the plea of guilty improvidently . . . a plea of not guilty shall be entered in the record. . . .”  UCMJ art. 45(a).  Our superior court has made clear that “[a military judge’s responsibility under Article 45, UCMJ,] includes the duty to explain to a military accused possible defenses that might be raised as a result of his guilty-plea responses.”  United States v. Smith, 44 M.J. 387, 392 (C.A.A.F. 1996); United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976) (“Where an accused’s responses during the providence inquiry suggest a possible defense to the offense charged, the trial judge is well-advised to clearly and concisely explain the elements of the defense in addition to securing a factual basis to assure that the defense is not available”); United States v. Sims, 33 M.J. 684, 686 (A.C.M.R. 1991) (“[I]f a potential defense is raised by an accused during his rendition of the factual basis of his plea or by other matters, the military judge should explain the defense to the accused and should not accept the accused’s plea of guilty unless the accused admits facts which negate the defense”).  See also Rule for Courts-Martial [hereinafter R.C.M.] 910(e) discussion.

One of the elements of the offense of failure to go to appointed place of duty is that the accused knew of the time and place of the duty.
   Appellant’s statement that he thought his duty on 27 November 2003 was at a different time was inconsistent with his plea of guilty and sufficient to raise the defense of mistake of fact with respect to the knowledge element of the offense.  See R.C.M. 916(j).  The military judge, however, never explained the defense of mistake of fact to appellant or elicited further facts which negated the defense as it pertained to the specification in question.  As a result, we find that the record of trial in appellant’s case contains a substantial basis in law and fact for questioning the plea.  See United Sates v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

Accordingly, the finding of guilty to Specification 3 of Charge III is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence as approved by the convening authority.

Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Specification 3 of Charge III alleged:





In that Private First Class (E-3) Dennis J. Brown, U.S. Army, did, at Fort Sill, Oklahoma, on or about 27 November 2003, without authority, fail to go at the time prescribed to his place of duty, to wit:  0800, 19th Maintenance Battalion Staff Duty, located at Building 3417.  


� Manual for Courts-Martial, United States (2005 ed.), Part IV, para. 10b(1)(b).
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