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MEMORANDUM OPINION
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HARVEY, Senior Judge:


A military judge sitting as a general court-martial found appellant guilty, pursuant to his pleas, of use and distribution of methylenedioxymethylamphetamine (ecstasy) on divers occasions in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 112a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty-nine months, and forfeiture of all pay and allowances.  Pursuant to a pretrial agreement, the convening authority approved the adjudged discharge and forfeitures, but reduced the period of confinement to twelve months.  The case was referred to this court for our review under Article 66, UCMJ.

Defense appellate counsel assert, government appellate counsel concede, and we agree that the providence inquiry failed to establish appellant’s use or distribution of ecstasy during the full time period alleged in Specifications 1 and 2 of the Charge.  We will modify Specifications 1 and 2 of the Charge to more accurately reflect the dates of the offenses, and reassess the sentence in our decretal paragraph.

Appellant pleaded guilty to, and was found guilty of, use and distribution of ecstasy “between on or about 1 July 1999 and about 13 September 2000.”  The stipulation of fact, however, agreed to by all parties and admitted into evidence without objection, asserts that appellant used ecstasy on about thirty occasions “between 1 December 1999 and 13 September 2000.”  It also states that he sold ecstasy about nine times “between 1 January 2000 and 13 September 2000.”  

In the providence inquiry, appellant stated he used ecstasy twenty-five to thirty times from the end of December 1999 until sometime in September 2000.  Appellant also stated that he made about nine ecstasy distributions starting from around February 2000 up to about September 2000.  Therefore, we conclude that the military judge did not adequately resolve the inconsistent factual basis for appellant’s guilty plea to the alleged period of his use and distribution of ecstasy.  See United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  

Additionally, unless indicated otherwise in the action, a convening authority implicitly approves the findings as stated in the staff judge advocate’s post-trial Rule for Courts-Martial 1106 recommendation (SJAR).  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  In this case, the SJAR advised that appellant committed the charged offenses between on or about 1 July 1999 and about 13 September 2000.  Thus, the convening authority erroneously approved the inaccurate dates.  See id. 

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the findings of guilty of Specification 1 of the Charge as finds that appellant, did, at or near Schweinfurt, Germany, on divers occasions, between on or about 15 December 1999 and about 13 September 2000, wrongfully use methylenedioxymethylamphetamine (ecstasy), a Schedule I controlled substance, in violation of Article 112a, UCMJ.  The court affirms only so much of the findings of guilty of Specification 2 of the Charge as finds that appellant, did, at or near Schweinfurt, Germany, on divers occasions, between on or about 1 February 2000 and about 13 September 2000, wrongfully distribute some amount of methylenedioxymethylamphetamine (ecstasy), a Schedule I controlled substance, in violation of Article 112a, UCMJ.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judge BARTO and Judge SCHENCK concur.
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