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SMITH, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of carnal knowledge with Ms. DO, carnal knowledge on divers occasions with Ms. NP, sodomy with Ms. NP, a child under the age of sixteen, adultery with Ms. DO, and adultery on divers occasions with Ms. NP, in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for four years, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for three years, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.
In a single assignment of error, appellant asserts that the staff judge advocate’s (SJA) post-trial recommendation (SJAR) advised the convening authority of findings of guilty of offenses less onerous than those of which appellant was convicted.  Due to the SJAR’s vague description of the offenses, we will remand appellant’s case to a general court-martial convening authority for a new SJAR and initial action.
Appellant pleaded guilty to, and was found guilty of, sodomy with Ms. NP, a child under the age of sixteen, in violation of Article 125, UCMJ.  The SJAR, however, advised the convening authority that appellant was convicted of sodomy without including the words “with a child under the age of sixteen” (the Specifi-cation of Charge II).  Appellant also pleaded guilty to, and was found guilty of, adultery on divers occasions with Ms. NP in violation of Article 134, UCMJ.  However, the SJAR advised the convening authority that appellant was convicted of adultery without including the words “on divers occasions” (Specification 2 of Charge III).
Because the SJAR failed to include the words “with a child under the age of sixteen” and “on divers occasions,” these offense descriptions were inadequate.  We may either affirm the findings as approved by the convening authority or return the case to the convening authority for a new SJAR and initial action.  See United States v. Diaz, 40 M.J. 335 (C.M.A. 1994); United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002); United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997).  We choose the latter course of action.
It is important that the SJAR contain an accurate, unambiguous description of the offenses for two reasons.  First, SJAs are required to include in their SJARs a concise and meaningful description of the offenses.  See United States v. Gunkle, 55 M.J. 26, 33 (C.A.A.F. 2000) (noting requirement for “concise information” about findings).  More complete and unambiguous information about the findings enables the convening authority to better understand the magnitude of the offenses and to approve an appropriate sentence.  Second, unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  See Diaz, 40 M.J. at 337, 341.  When the convening authority substantially reduces the seriousness of the findings, the convening authority is required to reassess the sentence.  See United States v. Reed, 33 M.J. 98, 99-100 (C.M.A. 1990).  In Reed, the SJAR recommended that the convening authority dismiss one of the charges due to the statute of limitations, and reduce the period of confinement from seven years to five years.  However, the SJAR provided no criteria to the convening authority for sentence reassessment.  See id. at 99 (citing United States v. Sales, 22 M.J. 305 (C.M.A. 1986)).  In Reed, our superior court held that, absent proper legal guidance, the convening authority’s action on the sentence appeared arbitrary, and set aside the convening authority’s initial action.  Id. at 100.

This SJAR substantially deviates from the adjudged findings without any explanation or rationale for doing so in the record.  As such, we do not know whether the SJA in the instant case inadvertently or actually intended to recommend approval of the vague, less-aggravated descriptions of the offenses.  We find the SJAR’s failure to provide any rationale for changing the findings, and the lack of an explanation to the convening authority of the requirement to “personally” reassess the sentence, increase the probability that the SJAR’s finding’s descriptions were a mistake, rather than an intentional decision to reduce or change the seriousness of the findings.  On the other hand, if the convening authority intentionally approved less serious offenses, then appellant was prejudiced by the convening authority’s failure to reassess the sentence.

Article 66(c), UCMJ, requires this court to “affirm only such findings of guilty . . . as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.”  Our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, cannot yet proceed because appellant’s case is not yet ripe for our review.  We will return this case for clarification of the findings.
  See Diaz, 40 M.J. at 345; Rule for Courts-Martial 1107(g).

The convening authority’s initial action dated 22 October 2004 is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Senior Judge SCHENCK and Judge WALBURN concur.
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MALCOLM H. SQUIRES, JR. 






Clerk of Court

� Although not raised by appellate defense counsel, the convening authority’s action on forfeitures does not appear to conform to the terms of the pretrial agreement.  As part of appellant’s pretrial agreement, the convening authority agreed “to defer all automatic and adjudged forfeitures of pay and allowances until the date of convening authority action on the sentence.  At the time of action on the sentence, the Convening Authority shall waive all automatic forfeitures of pay and allowances for six (6) months for the benefit of [appellant’s] dependents.”  Although the SJAR addendum correctly advised the convening authority regarding this provision, nothing in the record of trial indicates the convening authority deferred automatic forfeitures from fourteen days after sentencing until action.  Furthermore, the convening authority’s waiver of automatic forfeitures fails to state start and end dates.  As we are returning this case for a new SJAR and action, the convening authority should fulfill the terms of the pretrial agreement and retroactively approve a deferment of automatic forfeitures, effective fourteen days after the sentence was imposed until the date of initial action.  At action, the convening authority should waive automatic forfeitures for six months.  See United States v. Nicholson, 55 M.J. 551, 552 n.4 (Army Ct. Crim. App. 2001).





� The new promulgating order should reflect the correct findings for Specification 1 of Charge I.
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