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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted appellant, pursuant to his pleas, of conspiracy to commit larceny and burglary, larceny, burglary, and misbehavior as a sentinel in violation of Articles 81, 113, 121, and 129, Uniform Code of Military Justice, 10 U.S.C. § 881, 913, 921, and 929 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for seven months and forfeitures of $823.00 pay per month for seven months.  The convening authority approved the sentence as adjudged.  The case is before us for review under Article 66(c), UCMJ.   

In a single assignment of error, appellate defense counsel assert that the government denied appellant his right to present clemency matters because the convening authority never considered those matters prior to action.  The court-martial record in this case indicates that the government served the staff judge advocate’s post-trial recommendation (SJAR), prepared pursuant to Rule for Court-Martial [hereinafter R.C.M.] 1106, on trial defense counsel by email on 22 October 2005.  Trial defense counsel had an extended emergency leave and received extensions until 4 December 2005 to file his response to the SJAR as well as any request for clemency under R.C.M. 1105.  The record contains no clemency matters or defense submission pursuant to R.C.M. 1105.  There is no indication of an addendum to the SJAR and there is no memorandum by the convening authority referencing the matters he considered before taking action on 7 December 2005.  In his action, the convening authority approved the sentence as adjudged and credited appellant with sixty days against his sentence to confinement, as the government and defense stipulated at trial, for improper pretrial punishment under Article 13, UCMJ.  Appellate defense counsel has submitted as Defense Appellate Exhibit A three documents.
  The documents indicate that trial defense counsel prepared clemency matters predating the action, and the convening authority should have considered them prior to taking action.   Appellate government counsel “does not oppose the return of this case for a new SJAR and new action . . . .”
Rule for Court-Martial 1107 requires the convening authority to consider any written matters an accused submits under R.C.M. 1105 and 1106.  It is well-settled military law that, when faced with a “strong suggestion” that the convening authority may not have considered timely-submitted clemency matters, appellate courts should not speculate whether the convening authority actually considered the matters.  United States v. Craig, 28 M.J. 321, 324-25 (C.M.A. 1989).  We will adopt the government’s suggestion for a new SJAR as well as the opportunity to submit clemency matters.
 
The convening authority’s initial action, dated 7 December 2005, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The first document, captioned 1105 post-trial submission and dated 4 December 2005, notes no additions, corrections, or deletions to the SJAR.  It also details, over three pages, why clemency is appropriate, including the harsh treatment appellant received from his command, his difficult childhood, and the fact that he was the least culpable of the three co-conspirators.  Attached to it are two other documents:  a request for a post-trial administrative discharge under Chapter 10, Army Regulation 635-200, Personnel Separations – Active Duty Enlisted Administrative Separations, 6 June 2005; and an undated, two-page, personal letter from appellant to the convening authority asking for his consideration in granting clemency.





� The new SJAR should comply fully in providing the information required by R.C.M. 1106; the original one omits appellant’s awards and records of nonjudicial punishment.  
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