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MEMORANDUM OPINION
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KIRBY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his plea, of possession of child pornography (three specifications), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dismissal, confinement for sixteen months, forfeiture of all pay and allowances for sixteen months, and a reprimand.  
The case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of errors, and the government’s response thereto.  Appellant asserts that the military judge erred in failing to consolidate the three possession of child pornography specifications (Specifications 1, 2, and 3 of Charge II) into a single specification.  The government asserts that the issue is without merit and furthermore that appellant has waived the issue by his unconditional guilty plea.
We agree with appellant’s assertion that Specifications 1 and 2 of Charge II represent an unreasonable multiplication of charges.  Under the circumstances of this case, we decline to apply waiver.  See United States v. Finlayson, 58 M.J. 824, 829 n.5 (Army Ct. Crim. App. 2003).  Accordingly, we will grant relief in our decretal paragraph.
BACKGROUND
Appellant purchased two child pornography videotapes via the internet in the course of communicating with an undercover postal agent, who was posing as a dealer in child pornography.  When appellant went to pick up the ordered videotapes at the West Point Cadet Post Office, he was immediately apprehended by postal agents.  Following his apprehension, appellant authorized agents of the Criminal Investigation Command to search his cadet barracks room and seize his desktop computer, laptop computer, and computer storage disks.  
The computer hard drives contained images of child pornography that appellant had downloaded from the internet onto the hard drive of his computers.  Appellant had subsequently downloaded these images to computer disks for storage.  Thus, the images on the computer disks and the computer hard drives were the same.   Appellant was charged separately in Specifications 1 through 3 of Charge II with possession of child pornography on the central processing unit of his computer, computer disks, and video cassette tapes, respectively.
DISCUSSION

“[T]he principle prohibiting unreasonable multiplication of charges is one that is well established in the history of military law. . . .”  United States v. Quiroz, 55 M.J. 334, 336-37 (C.A.A.F.  2001) (quoting United States v. Quiroz, 53 M.J. 600, 605 (N.M. Ct. Crim. App. 2000)).  “What is substantially one transaction should not be made the basis for an unreasonable multiplication of charges against one person.”  Rule for Courts-Martial 307(c)(4) discussion.  

In a guilty plea, appellate consideration of multiplicity claims is effectively waived, except where the record shows the challenged offenses are “facially duplicative.”  United States v. Harwood, 46 M.J. 26, 28 (C.A.A.F. 1997).   The government argues that the specifications are not facially duplicative since they charge possession via different mediums.  However, we believe that with regard to Specifications 1 and 2 of Charge II, it is significant that the images found on the floppy disks were the same images that could be found on, and which were in fact downloaded from, the computer hard drives.   Additionally, the hard drives and disks were all seized on the same date and from the same location.  We, therefore, believe that the possession of these images were not separate criminal acts and charging them separately exaggerated appellant’s criminality and exposed him to increased punitive exposure.  See Quiroz, 55 M.J. at 339.  In contrast, the images on the video cassettes were of an entirely different nature, were not seized in the same location, and involved separate criminal acts of ordering and retrieving the cassettes.

Accordingly, the court combines Specifications 1 and 2 of Charge II into Specification 1 which reads as follows:

In that CDT Justin L. Burth, U.S. Army, did, at or near West Point, New York, on or about 16 May 2003, knowingly possess two computer hard disk drives and computer disks containing images of child pornography, in violation of Title 18, United States Code, Section 2252A(a)(5)(A).*
We set aside and dismiss the original Specification 2 of Charge II.  Specification 3 of Charge II is renumbered as Specification 2.  The findings of guilty to the revised Specifications 1 and 2 of Charge II and Charge II are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Senior Judge MERCK and Judge JOHNSON concur.
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