PALMER – ARMY 20010249


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, CURRIE, and JOHNSON

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E1 JEREMY W. PALMER

United States Army, Appellant

ARMY 20010249

U.S. Army Signal Center and Fort Gordon

J. L. Pohl, Military Judge

For Appellant:  Major Mary M. McCord, JA; Captain Fansu Ku, JA (on brief).

For Appellee:  Lieutenant Colonel Denise R. Lind, JA.

6 June 2002

-----------------------------------------

MEMORANDUM OPINION
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JOHNSON, Judge:


A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of leaving his appointed place of duty without authority, absenting himself from his unit without authority, failing to go to his appointed place of duty without authority (seven specifications), and escaping from custody in violation of Articles 86 and 95, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 895 [hereinafter UCMJ].  He was sentenced to bad-conduct discharge and confinement for seventy-five days.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge and confinement for forty-five days. This case was submitted upon its merits to the court for review under Article 66, UCMJ.


In Specification 1 of Charge I, appellant was convicted of leaving his place of duty without authority on 3 December 2000.  In Specification 2 of Charge I, appellant was convicted of being absent from his unit without authority from 6 December 2000 until 7 December 2000.  For both specifications, the staff judge advocate’s post-trial recommendation (SJAR) erroneously advised the convening authority that appellant was convicted of failing to go to his appointed place of duty.  Accordingly, the convening authority’s action regarding the findings of guilty of Specifications 1 and 2 of Charge I is without effect.  See United States v. Diaz, 40 M.J. 335, 343 (C.M.A. 1994).


We may either affirm the remaining findings of guilty that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.  Diaz, 45 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); Rule for Courts-Martial [hereinafter R.C.M.] 1107(g).  In the interest of judicial economy, we will resolve the error in the SJAR by dismissing Specifications 1 and 2 of Charge I, rather than returning appellant’s case to the convening authority under R.C.M. 1107(g) for a new review and action.  Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), and considering the record as a whole, we will moot any claim of prejudice as to the approved sentence by reducing the sentence to thirty days of confinement and a punitive discharge.


We find no merit in the matters appellant asserted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  The remaining findings of guilty are affirmed.

Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for thirty days.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.

Senior Judge MERCK and Judge CURRIE concur.
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