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MEMORANDUM OPINION ON REMAND
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Per Curiam:

On 3 May 2000, a general court-martial composed of officer members convicted appellant, contrary to his pleas, of maltreatment (three specifications), rape, adultery (two specifications), indecent assault, indecent acts, and solicitation to commit adultery, in violation of Articles 93, 120, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 893, 920, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for sixty-one months, forfeiture of $200.00 pay per month for sixty months, and reduction to Private E1.


On 23 July 2003, this court reviewed appellant’s case pursuant to Article 66, UCMJ.  United States v. Leak, 58 M.J. 869 (Army Ct. Crim. App. 2003).  Due to the factual insufficiency of the evidence, we set aside the finding of guilty of rape (Article 120, UCMJ) pertaining to misconduct which occurred on 12 September 1999, but found appellant guilty of indecent assault and affirmed:
only so much of the finding of guilty of Specification 1 of Charge II as finds that appellant did, at or near Grafenwoehr, Germany, on or about 12 September 1999, commit an indecent assault upon Specialist M, a person not his wife by grabbing her person and attempting to unbutton her trousers, with intent to gratify his sexual desires, in violation of Article 134, UCMJ.

Id. at 878.  At trial, appellant was found not guilty of a second rape specification for misconduct which occurred on 21 September 1999, but guilty of the lesser-included offense of indecent acts under Article 134, UCMJ.  Id.  Based upon the legal insufficiency of the evidence for this offense, we set aside the finding guilty of indecent acts, but found appellant guilty of a simple disorder and affirmed:
only so much of the finding of guilty of Specification 2 of Charge II as finds that appellant, a small group leader and instructor at the Primary Leadership Development Course, did, at or near Grafenwoehr, Germany, at an office at the Noncommissioned Officer Academy, on or about 21 September 1999, during a break between classes, engage in an improper sexual relationship with Specialist M, a student in the Primary Leadership Development Course, a person not his wife, by wrestling with her as he attempted to undo her trousers and then engaging in sexual intercourse with her, with intent to gratify his sexual desires, which conduct was of a nature to bring discredit upon the armed forces and was to the prejudice of good order and discipline in the armed services, in violation of Article134, UCMJ.

Id.  After affirming the remaining findings of guilty and reassessing the sentence, we affirmed only so much of the sentence as provides for a dishonorable discharge, confinement for three years, forfeiture of $200.00 pay per month for three years, and reduction to Private E1.  Id.
On 21 July 2005, the United States Court of Appeals for the Armed Forces (CAAF) dismissed our finding of guilty of a simple disorder under Article 134, UCMJ, as a lesser-included offense of indecent acts (Specification 2 of Charge II).  United States v. Leak, 61 M.J. 234, 249 (C.A.A.F. 2005).  Our superior court then remanded appellant’s case to us to clarify our factual findings for setting aside the offense of rape (Specification 1 of Charge II).  Id. at 248, 249.  In its opinion, the CAAF concluded that our findings, regarding Specialist (SPC) M’s manifestation of lack of consent, are “susceptible to two interpretations, one correct in law and the other not.”  Id. at 248.  The case is again before the court for review pursuant to Article 66, UCMJ, as limited by our superior court’s decision.  See id.
FACTS

In upholding appellant’s convictions for maltreatment (Specification 2 of Charge I) and indecent assault (Specification 3 of Charge III), for conduct which occurred on 10 September 1999, we made the following factual findings:

[W]hen appellant kissed [SPC M], she made her lack of consent reasonably clear by leaning back away from him.  When he asked her for sex and tried to unbutton her trousers, SPC M struggled and said “no.” . . . Appellant terminated his attempt to have sexual intercourse with SPC M and instead asked her to watch him masturbate.  She nonverbally showed her acquiescence by seating herself on the couch.  He then masturbated in her presence.
Leak, 58 M.J. at 876.

The factual findings concerning the 12 September 1999 offense of rape (Specification 1 of Charge II), as stated in our original opinion and quoted by the CAAF, are as follows:
Appellant asked SPC M to go to his third floor office two days later.  They each went to his office separately. Specialist M went “because [she] thought [she] could talk [her way] out of it again.”  Appellant locked the door and left the key in the lock, precluding others who shared the office from entering during the sexual activity.  He said he “wanted [her],” but SPC M laughed and said, “I don’t have time for this.”  He replied that she had twenty minutes between classes.  Appellant grabbed SPC M and wrestled with her, trying to get her trousers down.  She said “no” more than once.  Appellant held one of her wrists and tried to unbuckle her trousers with his other hand.

As this was occurring, SPC M decided, “‘I’m not going to win this battle.’  I was not going to try to fight him, so I let him have sex with me.”  She was surprised when appellant took a condom out of the desk.  She noticed he had a box and a bag containing condoms.  Specialist M accused appellant of “setting her up” and “bringing other females up there.”  He denied that he was setting her up and asserted “that he never did anything like that before.”  They engaged in sexual intercourse on the desk.  He ejaculated, removed the condom, and wrapped it in a tissue.  She pulled up her trousers, unlocked the door, and left.

Specialist M testified that she let appellant have sex with her because she was worried that appellant might dismiss her from PLDC for having a bad attitude given that she already had trouble with her roommate.  Appellant was found guilty of one specification each of maltreatment, rape, and adultery for his conduct on 12 September 1999.
Leak, 61 M.J. at 236-37 (quoting Leak, 58 M.J. at 871-72).
In our analysis of the facts relevant to the alleged 12 September 1999 rape, we also considered SPC M’s subsequent behavior as described in our factual findings.  Specifically, our opinion stated:
We also weigh the subsequent consensual sexual intercourse between SPC M and appellant on 21 September in our factual sufficiency determination. . . . Specialist M and appellant’s intentions were clearly in issue on 12 September.  Their consensual sexual intercourse on 21 September made it more probable that appellant’s prior conduct on 12 September was not forcible. . . . After consideration of appellant and SPC M’s conduct throughout September 1999, we are not convinced beyond a reasonable doubt that the sexual intercourse on 12 September was done by force and without SPC M’s consent.

Leak, 58 M.J. at 876-77.
The CAAF’s remand for clarification concerns the interpretation of the underlined portions of the following paragraph from our analysis regarding Specification 1 of Charge II:

On September 12, SPC M again initially resisted appellant’s sexual advances.  She wrestled with him and told him “no.”  Appellant was unable to undo her trousers and belt.  Appellant never threatened bodily harm to SPC M, nor did he expressly threaten her military career. Specialist M did not have a reasonable fear of death or grievous bodily injury, nor did she have a reasonable basis for her conclusion that resistance would be futile.  When she saw multiple condoms in his office, she was not too intimidated to challenge his intentions toward other women.  As such, we find that SPC M ceased to resist and then engaged in sexual intercourse with appellant.  We may infer consent with respect to a rape charge unless SPC M made her lack of consent reasonably manifest by taking such measures of resistance as are called for by the circumstances.
Leak, 61 M.J. at 247 (quoting Leak, 58 M.J. at 876) (citations, footnotes, emphasis, and internal quotation marks omitted).

DISCUSSION
Specifically, our superior court has asked us to explain our analysis that SPC M “ceased to resist.”  Leak, 61 M.J. at 247-48.  We concluded that on 12 September 1999, SPC M’s resistance to sexual intercourse with appellant would not have been futile and would not have been overcome by threats of death or bodily harm.  Specialist M’s conduct on 12 September 1999 manifested her consent immediately prior to sexual intercourse.
Perhaps our analysis would have been clearer if we stated:  We find that SPC M ceased to resist and then engaged in consensual sexual intercourse with appellant.  Consensual sexual intercourse can follow initial, express reluctance.  As the CAAF noted, the correct and intended interpretation of our holding regarding the 12 September 1999 rape allegation was that we “found by implication that SPC M had not made her lack of consent reasonably manifest.”  Leak, 61 M.J. at 248.  Specialist M had a complex relationship and sexual history with appellant as described in our original opinion.  She tried to exploit appellant’s presumed authority as a noncommissioned officer for her personal benefit.  Specialist M engaged in sexual banter and physical contact of a clear sexual nature, which she eventually described as “wrestl[ing] as usual,” Leak, 58 M.J. at 872, as a prelude to sexual intercourse.  She previously avoided appellant’s express desire for sexual intercourse, but, instead, allowed appellant to masturbate in her presence.  On 12 September, SPC M again allowed herself to be alone with appellant, knowing his intensions and desires.  Specialist M’s reaction when she saw multiple condoms in appellant’s office supports our conclusion regarding her willingness to engage in sexual intercourse.
  We specifically considered this fact in assessing SPC M’s then-present ability to manifest her lack of consent.  Specialist M’s challenge to appellant’s intentions toward other women demonstrated that she was not intimidated by appellant’s rank or position.  Specialist M’s challenge also reflected her concern regarding appellant’s general promiscuity in light of her perception that she would be appellant’s only sexual partner.
In light of these and other relevant factual findings, we concluded the sexual intercourse on 12 September 1999 was consensual.  We therefore did not conclude SPC M’s failure to continually resist was equivalent to consent, nor was it “a legal talisman as to whether or not she had consented.”  Leak, 61 M.J. at 248.  We share the CAAF’s appropriate concern that a putative rape victim’s failure to continually resist not be given inappropriate weight in determining consent.  As our superior court stated:
as a matter of law depending on the circumstances, a victim need not physically resist to manifest lack of consent and once lack of consent has been reasonably manifested, one need not continually manifest that lack of consent through resistance.  In some contexts, a verbal statement of lack of consent will establish the necessary manifested lack of consent—“No,” for example.
Id.
We also stated in our analysis, “[w]e may infer consent with respect to a rape charge unless SPC M made her lack of consent reasonably manifest by taking such measures of resistance as are called for by the circumstances.”  Leak, 58 M.J. 876 (internal quotation marks and citations omitted).  While this analysis may seem confusing, the confusion is induced by SPC M’s inconsistent behavior as described above and in our original findings of fact.  Essentially, we concluded that SPC M, after initial reluctance, engaged in consensual sexual intercourse with appellant.  We would have also inferred SPC M’s consent to sexual intercourse from the overall pattern of her behavior.

We find that, although SPC M initially rebuffed appellant’s touching, her further actions on 12 September run contrary to any manifestation of her lack of consent, and indicate her engagement in consensual sexual intercourse with appellant.  That SPC M had the ability to resist, and did not, further leads us to conclude that she failed to make her lack of consent reasonably manifest.
CONCLUSION

In light of the CAAF’s setting aside of our earlier decision and dismissal of Specification 2 of Charge II (simple disorder) in violation of Article 134, UCMJ, we have again reviewed the record of trial.  We reaffirm our analysis as originally stated, finding appellant guilty of the lesser-included offense of indecent assault committed on SPC M, on 12 September 1999, before SPC M engaged in consensual sexual intercourse with appellant.  That and the remaining findings of guilty are affirmed.  Reassessing the sentence based on the CAAF’s dismissal of Specification 2 of Charge II and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for three years, forfeiture of $200.00 pay per month for three years, and reduction to Private E1.
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� The CAAF also asked us to explain our factual finding that “[w]hen [SPC M] saw multiple condoms in his office, she was not too intimidated to challenge his intensions toward other women.”  Leak, 61 M.J. at 248 (alteration in original).


� In the absence of a reasonably manifested lack of consent, consent may be inferred.  Under the circumstances described above, SPC M failed to reasonably manifest her lack of consent to sexual intercourse with appellant because she failed to take such measures of resistance as were called for under the circumstances.
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