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JOHNSON, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty (two specifications), disobeying a superior commissioned officer (two specifications), disobeying a noncommissioned officer, wrongful appropriation (five specifications), and larceny (two specifications), in violation of Articles 86, 90, 91 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, 891 and 921 [hereinafter UCMJ].  Contrary to his pleas, the military judge convicted appellant of disobeying a noncommissioned officer and larceny( in violation of Articles 91 and 121, UCMJ.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for twenty-two months, forfeiture of all pay and allowances, and reduction to Private E1.
The case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of errors, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  We find that appellant’s plea of guilty to failure to go to his appointed place of duty (Specification 2 of Charge 1) was not provident and will grant relief accordingly.
Facts

Appellant pled guilty to failing to go to his appointed place of duty, motor pool guard duty, at 0630 hours on 29 September 2001.  During the providence inquiry, appellant admitted that his company commander had appointed a place and time for duty, that is the 0630 motor pool guard near building 3092, that he knew he was required to be present at this place of duty, and that he, without proper authority, failed to go to the appointed place of duty.  Appellant told the military judge that he did not think he had to be at guard duty at the motor pool on the date alleged, “[b]ecause [he] had been mistaken and thought [he] was told that [he] didn’t have to be there that day, but it was for another day . . . .”  
Later the military judge asked appellant, “So, you were told by someone in authority that you didn’t have to pull duty on a different date, but you interpreted that or thought that that applied to 29 September.”  The appellant stated, “Yes, Your Honor.”  The military judge responded, “In a mistaken belief:  is that correct?”  Again appellant said, “Yes, Your Honor.”  A few lines later in the record the military judge again stated, “So, it was just a mistake.”  Appellant confirmed, “Yes, Your Honor.”  The military judge said, “You understand that a mistaken belief like that would not be a defense to this charge.”  Appellant agreed, “Yes, Your Honor.”
Thereafter, the military judge did not explain the defense of honest and reasonable mistake of fact, did not ask appellant if he had discussed the defense with counsel, and did not attempt, in any way, to inquire further into the possible defense.

Law

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows “a ‘substantial basis’ in law and fact for questioning [it].”  Id. (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994), United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980), and Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).

Should the accused “‘set[] up a matter inconsistent with the plea’ at any time during the proceeding, the military judge either must resolve the apparent inconsistency or reject the [guilty] plea.”  Garcia, 44 M.J. at 498 (quoting UCMJ art. 45(a)); see also R.C.M. 910(h)(2).  Furthermore, when such inconsistent matters “reasonably raise[ ] the question of a defense . . ., it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused's position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972). 
A mistake-of-fact defense may be raised where:

[A]s a result of . . . [a] mistake, [the accused held] an incorrect belief of the true circumstances such that, if the circumstances were as the accused believed them, the accused would not be guilty of the offense.  If the . . . mistake goes to an element requiring premeditation, specific intent, willfulness, or knowledge of a particular fact, the . . . mistake need only have existed in the mind of the accused.  If the . . . mistake goes to any other element requiring only general intent or knowledge, the . . . mistake must have existed in the mind of the accused and must have been reasonable under all the circumstances.  

R.C.M. 916(j)(1) (emphasis added).  

An honest and reasonable mistake of fact is an affirmative defense to failing to go to one’s appointed place of duty.  United States v. McCown, 20 U.S.C.M.A. 409, 410, 43 C.M.R. 249, 250 (1971). 

Discussion

Appellant indicated in the providence inquiry that, as result of a mistake, he believed that he did not have to report for duty at the motor pool on 29 September 2001.  Certainly, if the circumstances were as the appellant believed, he would not be guilty of failing to go to his appointed place of duty.  However, because the military judge never explained the defense of mistake of fact to appellant, or discussed its possible application to the charged offense, the record is unclear as to whether appellant’s belief was reasonable under all the circumstances. 
At a minimum, the military judge should have explained the defense of honest and reasonable mistake of fact to appellant and should have rejected his plea of guilty “unless [appellant] admit[ted] facts which negate[d] the defense.”  United States v. Sims, 33 M.J. 684, 686 (A.C.M.R. 1991) (citing R.C.M. 910(e) discussion).  Instead, the military judge affirmatively told appellant that such a mistaken belief was not a defense to the crime alleged.  As a result, we hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to a violation of Article 86, UCMJ, as alleged in Specification 2 of Charge I.  See Prater, 32 M.J. at 436.

Conclusion

The finding of guilty of Specification 2 of Charge I is set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Senior Judge MERCK and Judge MOORE concur.
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Clerk of Court 

\
( Appellant pled guilty to the lesser included offense of wrongful appropriation of an amount less than $100.00.  The military judge found appellant guilty of larceny of an amount less than $100.00. 
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