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MEMORANDUM OPINION

-----------------------------------------
SQUIRES, Judge:


In mixed pleas, a military judge, sitting as a general court-martial, found the appellant guilty of disobeying the order of a superior commissioned officer, making false official statements, sodomy, and conduct unbecoming an officer and gentleman, in violation of Articles 90, 107, 125, and 133, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 907, 925, and 933 (1988).
  The convening authority approved the adjudged sentence to a dismissal and forfeiture of $1000.00 per month for eighteen months.


One of the offenses to which appellant pleaded guilty, by exceptions, was conduct unbecoming an officer and gentleman by spending several days and nights at the residence of, and with the wife of, Sergeant (SGT) B, while SGT B was absent from the home.  Sergeant B was a team leader in appellant’s infantry platoon.  On appeal, Second Lieutenant (2LT) Anderegg argues that the military judge erred by accepting his guilty plea to this specification because: (a) the providence inquiry did not establish his conduct to be so disgraceful as to render him unfit for service, and (b) he did not resolve a substantial conflict in 2LT Anderegg’s testimony during this inquiry.  We reject both contentions, and conclude that the military judge did not abuse his discretion in accepting the plea.  See United States v. Eberle, 44 M.J. 374 (1996).


During the providence inquiry, appellant admitted that SGT B was a team leader in his platoon; that he had gone to SGT B’s on-post quarters on 16 December 1994 at the invitation of Mrs. B; two other couples (a specialist and a private first class) were present; SGT and Mrs. B were having marital problems; rumors were circulating in the company about appellant and Mrs. B; appellant drank too much to drive home safely; after an argument with his wife, SGT B left home; and appellant spent the night in the quarters with Mrs. B and the Bs’ four-year-old son.


The following day, appellant, Mrs. B, and her son went to a mall to get the boy’s picture taken with Santa Claus.  Appellant returned to SGT B’s quarters in order to baby-sit the child while the B’s went to dinner to resolve their problems.  Mrs. B returned to the home alone, in an unpleasant mood, and began to drink.  Appellant discussed the B’s marital problems with her until she “passed out.”  He then read to the B’s son until both appellant and the child fell asleep.  Lieutenant Anderegg left the next morning, but not before SGT B had returned to pick up some possessions and found his platoon leader still occupying his quarters.


Defense appellate counsel argue that driving under the influence of alcohol (on 16 December) and abandoning a four-year-old child whose mother was “passed out” (17 December) would have been imprudent.  Accordingly, 2LT Anderegg was “justified” in remaining in SGT B’s quarters, and if not totally justified, appellant’s actions were not so disgraceful as to render him unfit for military service.  Accordingly, appellant argues, acceptance of the guilty plea without resolving this inconsistency was error.


We find appellant raised no factual circumstances or defenses that should have caused the military judge to reject his guilty plea.  United States v. Garcia, 44 M.J. 496 (1996); United States v. Davenport, 9 M.J. 364 (C.M.A. 1980).  Appellant even admitted that he could have found a ride home on 16 December.  We agree with appellant’s assertions at trial that his conduct was both dishonorable and the type of behavior that is compromising of an officer’s position.  As then Chief Judge Sullivan succinctly stated, “conduct of an officer which substantially denigrates the marital relationship of an enlisted subordinate or exhibits a flagrant disrespect for an enlisted man’s family severely erodes confidence in command and, thus, unquestionably constitutes conduct unbecoming an officer.”  United States v. Frazier, 34 M.J. 194, 198 (1992).  See also Parker v. Levy, 417 U.S. 733 (1974).  Appellant raised no matters that would have alerted the military judge to either reject or further explore the underlying facts of the guilty plea. 


Even if the appellant’s contention were correct, we would affirm the finding of guilty.  Appellant’s plea to the specification excepted the words, “for the purpose of pursuing an adulterous relationship.”  In proving that appellant’s conduct was in fact in pursuit of his ongoing adulterous relationship with Mrs. B, the trial counsel, through the testimony of SGT and Mrs. B, proved each element of the offense beyond any reasonable doubt.


We note that the military judge entered findings of guilty to Specifications 1 and 2 of Charge II, but failed to enter a finding of guilty to the charge itself.  While the military judge’s failure to enter a finding of guilty to Charge II was improper, it did not result in findings that are unclear.  See United States v. Read, 29 M.J. 691 (A.C.M.R. 1989).

The findings of guilty and the sentence are affirmed.


Senior Judge GORDON and Judge JOHNSTON concur.







FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

� We note that appellant’s social security number as indicated on the charge sheet differs from that on the promulgating order and appellant’s officer record brief. 
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