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MEMORANDUM OPINION

-----------------------------------------
HOLDEN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violation of a lawful general order, larceny (six specifications), and forgery (four specifications) in violation of Articles 92, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 921 and 923 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for three years.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge and confinement for sixteen months.

This case is before us for review pursuant to Article 66, UCMJ.  Appellant avers that the staff judge advocate’s recommendation (SJAR) incorrectly advises the convening authority of the type of property stolen in Specification 5 of Charge II, which alleges a theft of property valued under $500.00.  We will grant appropriate relief in our decretal paragraph.  

Appellant was charged, inter alia, with stealing a Military Star credit card from a soldier and then repeatedly using it to effect larcenies at an Army and Air Force Exchange Service (AAFES) vendor facility in Iraq.  During the providence inquiry, appellant explained to the military judge that he made pairs of fraudulent purchases at the AAFES facility on three occasions, first purchasing a cellular telephone from one AAFES vendor, then purchasing prepaid telephone calling cards from another vendor in the same facility.  He said while he was committing larceny at the facility on a fourth occasion (the theft alleged in Specification 5 of Charge II), he was apprehended after he fraudulently purchased a cellular phone but before he purchased any calling cards.  Upon hearing this information, the military judge granted the government’s unopposed motion to amend the specification and directed deletion of the phrase “and phone cards” from Specification 5
 and the stipulation of fact.  


The SJAR fails to reflect the military judge’s amendment to Specification 5 of Charge II and incorrectly advises the convening authority that appellant was convicted of larceny of a “Cellular phone and phone [sic]” of a total value under $500.00.  Unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  In this circumstance, we may either affirm the findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); Rule for Courts-Martial 1107(g)).  

Appellant’s completed larcenies totaled more than $2000.00 and he forged the soldier victim’s name to effect each of several fraudulent transactions.  Appellant previously received nonjudicial punishment under Article 15, UCMJ, from his company and field grade commanders for different lawful general order violations and was convicted of a third such violation at trial.  As reflected in the record of one of the nonjudicial punishment proceedings admitted at trial, appellant valued monetary gain and personal reward more than the welfare of his fellow soldiers or commitment to service.  While in Iraq a few months before his court-martial, appellant told a noncommissioned officer who was executing military duties:  “I don’t give a fuck, I don’t care about the military or anything that goes on around me, I just care about my money.”
We are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.  Therefore, it is not necessary to return appellant’s case to the convening authority for a new review and action.  We will affirm an appropriate finding of guilty for Specification 5 of Charge II and reassess the sentence.  See Henderson, 56 M.J. at 913; United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).

We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

We affirm only so much of the finding of guilty of Specification 5 of Charge II as finds that appellant did, at or near Camp Victory, Baghdad, Iraq, on or about 3 June 2004, steal a cellular phone of a value under $500.00, the property of AAFES.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.
  


Senior Judge BARTO and Judge MAHER concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� A typographical error on the charge sheet, repeated in the SJAR, generated some of the confusion in this case.  With the exception of the dates of the offenses and the noted error, Specifications 2, 3, and 5 of Charge II are identical; each alleges larceny of “a Cellular Phone and phone cards” from AAFES at Camp Victory, Baghdad, Iraq.  However, the list of stolen property in Specification 5 is truncated, alleging theft of a “Cellular Phone, and phone,” without the word “cards” that appears in the related specifications.  [Specification 4 is slightly different, listing theft of “a Cellular Phone, phone cards” and other property from AAFES that exceeded $500.00 in total value.]  Based on the evidence, the drafter should have also omitted the words “and phone” from Specification 5, thereby alleging theft of only a cellular telephone. 





� In accordance with the advice contained in the SJAR, the convening authority  approved the bad-conduct discharge in his post-trial action; however, he directed delay in execution of the “dishonorable” discharge.  We find the convening authority’s intent to approve the adjudged punitive discharge to be clearly stated.  The requirement to delay execution of an approved punitive discharge until appellate review is completed is mandatory and exists independent of any directive of the convening authority.  Rules for Courts-Martial 1113(c)(1)(B) and 1209.  As such, we find the convening authority’s directive to delay execution of a discharge more severe than he approved to be a typographical error of no legal import.  See Rule for Courts-Martial 1107(d)(1).
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