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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a special court-martial convicted appellant, pursuant to her pleas, of absence without leave, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for two months, forfeiture of $700.00 pay per month for six months, and reduction to Private E1.  The convening authority approved the sentence as adjudged.  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant argues, and the government concedes, that the convening authority erred by approving excessive forfeitures.  We will correct this error in our decretal paragraph.


When announcing appellant’s sentence, the military judge first stated that she sentenced appellant “[t]o be reduced to the grade of E-1, [t]o forfeit $923 . . .  pay per month for six months, [t]o be confined for two months, and [t]o be discharged from the Service with a bad conduct discharge.”  Immediately thereafter, the military judge said that she had misspoken and that “[t]he forfeitures should only be for $700 pay per month for six months, instead of $923.”  Unfortunately, the staff judge advocate’s post-trial recommendation (SJAR) advised the convening authority that appellant’s adjudged sentence included, inter alia, forfeiture of $923.00 pay per month for six months, and that the convening authority should approve the sentence as adjudged.  Trial defense counsel also incorrectly stated the amount of adjudged forfeitures in appellant’s Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission.  A subsequent addendum to the SJAR did not correct the error. 


The convening authority’s action purported to approve the sentence as adjudged.  The promulgating order incorrectly states, however, that appellant’s adjudged sentence included, inter alia, forfeiture of $923.00 pay per month for six months.  We refuse to speculate as to what sentence the convening authority intended to approve.  To ensure that appellant receives her lawful sentence, we will affirm forfeitures of only $700.00 pay per month for six months.
  

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two months, forfeiture of $700.00 pay per month for six months, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of the sentence set aside by this decision, are ordered restored as mandated by Article 75(a), UCMJ.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� We note that, prior to final action, the staff judge advocate correctly informed the convening authority of the adjudged sentence in an action memorandum to obtain the convening authority’s decision on a defense request for deferment and waiver of forfeitures.  





� Per our calculations, appellant’s sentence to forfeitures could not exceed $737.00 pay per month for six months.  R.C.M. 201(f)(2)(B)(i) (two-thirds pay per month utilizing a 2002 pay scale of a Private E1).
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