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MEMORANDUM OPINION

-----------------------------------------
TRANT, Judge:


A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of attempted forcible sodomy, rape, indecent assault, and indecent liberties with a child in violation of Articles 80, 120, 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 920, 925, and 934 [hereinafter UCMJ].  The approved sentence was to a dishonorable discharge, confinement for fifteen years, forfeiture of $800.00 pay per month for twenty-four months and thereafter to forfeit all pay and allowances, and reduction to Private E1.  The convening authority directed that the automatic forfeitures required by Article 58b, UCMJ, be waived for six months and paid directly to appellant’s spouse.


In his first assignment of error, appellant alleges that his trial defense counsel was ineffective because he failed to call an expert witness in rebuttal to a prosecution expert witness, who testified on the treatment and counseling (but not diagnosis) of child sexual abuse victims, and because he failed to object to certain prosecution rebuttal evidence (i.e., a letter of reprimand) or to renew his objection (which had been denied in a motion in limine) to certain uncharged misconduct that was offered under Military Rule of Evidence [hereinafter Mil. R. Evid.] 404(b).  The test that is applied to determine whether there has been effective assistance of counsel is that enunciated in Strickland v. Washington, 466 U.S. 668 (1984).  Therein, the Court held:

First, the defendant must show that counsel’s performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.  []

Second, the defendant must show that the deficient performance prejudiced the defense.  This requires showing that the counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.

Id. at 687; see also United States v. Murphy, 50 M.J. 4, 8 (1998).

As to the first basis, we find that appellant’s speculative assertion that an expert may have added something meaningful to the defense case is insufficient to establish ineffective assistance of counsel.  See United States v. Ingham, 42 M.J. 218 (1995).  As to the second basis, we find that that once the defense put appellant’s good character for military service into evidence, the prosecution was properly allowed to cross-examine the defense character witness with evidence of a prior letter of reprimand that appellant had received for the unwelcomed kissing of a female classmate at a military class.  See Mil. R. Evid. 404(a)(1).  It was, perforce, not ineffectiveness for counsel to not object to admissible evidence.  Counsel’s tactically sound decision to put appellant’s good military character into evidence was not deficient simply because it opened a door for the minor negative effect of the letter of reprimand.  As to the third basis, we find that counsel made a timely objection to the uncharged misconduct in his motion in limine and registered a continuing objection to its admission, thus adequately preserving the issue for appeal.  Renewing the objection would have added nothing to the substance of the continuing objection or to the appealability of the issue.  Additionally, as we find, infra, that the evidence of uncharged misconduct was properly admissible; it was again, not ineffectiveness for counsel to refrain from objecting to admissible evidence.  In sum, appellant has failed to meet the first prong of Strickland, 466 U.S. 668.  Cf. United States v. Scott, 24 M.J. 186 (C.M.A. 1987).


In his second assignment of error, appellant alleges that the evidence is factually and legally insufficient to prove his guilt of any of the offenses beyond reasonable doubt.  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of [this court] are themselves convinced of [appellant’s] guilt beyond reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987); United States v. Duncan, 34 M.J. 1232, 1246 (A.C.M.R. 1992).  The test for legal sufficiency is whether, when viewed in the light most favorable to the government, the evidence is such that a reasonable factfinder could have found all of the essential elements of proof beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 318-19 (1979); see also United States v. Harper, 22 M.J. 157, 161 (C.M.A. 1986).  This case rests primarily upon the credibility of the victim, appellant’s stepdaughter.  We find that her testimony was credible, consistent and sufficiently corroborated to convince this court beyond a reasonable doubt of appellant’s guilt both factually and legally.


In his third assignment of error, appellant alleges that the military judge erred by admitting evidence of uncharged misconduct.  The challenged evidence is uncharged acts of sexual molestation by appellant against the same stepdaughter victim named in the charged offenses.  These uncharged acts occurred in the years preceding the charged offenses, and were beyond the statute of limitations.  The government offered the uncharged misconduct under Mil. R. Evid. 404(b) to establish appellant’s intent to satisfy his lust or sexual desires and to show his overall plan to condition his stepdaughter to accept increasing levels of sexual abuse without complaint.


The military judge’s ruling admitting this evidence will not be disturbed absent an abuse of discretion.  See United States v. Jenkins, 48 M.J. 594, 598 (Army Ct. Crim. App. 1998).  Such an abuse of discretion will only be found when the military judge’s decision is “‘arbitrary, fanciful, clearly unreasonable,’ or ‘clearly erroneous.’”  United States v. Miller, 46 M.J. 63, 65 (1997)(quoting United States v. Travers, 25 M.J. 61, 62 (C.M.A.1987)).  The three-part test for the admissibility of such evidence, established in United States v. Reynolds, 29 M.J. 105 (C.M.A. 1989), is, as follows:  first, the evidence must reasonably tend to prove that the accused committed the uncharged crimes, wrongs, or acts; second, the evidence must make some fact that is of consequence more or less probable; and, third, the probative value of the evidence must not be substantially outweighed by the danger of unfair prejudice.  Id. at 109 (citing United States v. Hicks, 24 M.J. 3, 7 (C.M.A. 1987)); see also United States v. Morrison, 52 M.J. 117, 121 (1999).


We find that the uncharged acts of sexual misconduct by appellant against his step-daughter were properly admissible under Mil. R. Evid. 404(b).  This evidence was relevant to the charged offenses under Mil. R. Evid. 401 and not admitted for the purpose of proving appellant’s criminal propensity, see Mil. R. Evid. 404.  We further find that the evidence established appellant’s continuing scheme of victimization of his stepdaughter.  See United States v. Rath, 27 M.J. 600 (A.C.M.R. 1988).  We are also satisfied that the prejudicial impact of the evidence did not outweigh its probative value.  See Mil. R. Evid. 403.  In short, the evidence satisfied all three parts of the Reynolds test and the military judge did not abuse his discretion in admitting it.  See Jenkins, 48 M.J. 594.  Accordingly, we find this assignment of error to be without merit.


We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.


As to appellant’s remaining assignment of error, we find that he is within the class of persons who are entitled to protection under United States v. Gorski, 47 M.J. 370 (1997).  The Gorski issue and its remedy are administrative in nature and do not affect the approved sentence.  Collection of any forfeitures by operation of law, and any forfeitures and execution of reduction in grade prior to the date of the convening authority’s action, are hereby declared to be without legal effect.  Any such forfeitures already collected from appellant, and any pay and allowances withheld because of premature reduction in grade, will be restored.  The Gorski issue is referred to The Judge Advocate General for appropriate disposition.  Accordingly, The Judge Advocate General will determine the amount of relief, if any, that is warranted, subject to any setoffs that may arise under law or regulation.  There is no requirement that this matter be returned to the court.


The findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge CASIDA concur.
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JOSEPH A. NEURAUTER
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