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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful disposition of military property, wrongful appropriation of military property, and false swearing, in violation of Articles 108, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 908, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eleven months, forfeiture of $600.00 pay per month for six months, and reduction to Private E1.  This case is before the court for review under Article 66, UCMJ.


The staff judge advocate’s post-trial recommendation (SJAR) misadvised the convening authority that appellant was charged with and convicted of making a false official statement in violation of Article 134, UCMJ, when the correct charge was false swearing in violation of Article 134, UCMJ.  False official statement is charged under Article 107, UCMJ, and carries a maximum punishment of five years’ confinement, while false swearing is an Article 134, UCMJ, offense that is punishable by up to three years of confinement.  See Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 31e and 79e.


Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  To the extent that the convening authority’s action purports to approve a finding of guilty of making a “false official statement” (a greater offense) rather than “false swearing” (a lesser offense), it is both inaccurate and without legal effect.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  We will correct this error concerning the description of the specification in our decretal paragraph.  Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), however, we find that appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  UCMJ art. 59(a).  Appellant’s misconduct involved the wrongful taking and disposition of night vision goggles and subsequently lying about his actions in a sworn statement to criminal investigators.  The adjudged and approved sentence was less than the quantum portion of the pretrial agreement.  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.


The court affirms only so much of the findings of guilty of Charge II and its Specification as finds that appellant did, at Fort Riley, Kansas, on or about 30 October 2000, in a sworn statement, wrongfully and unlawfully make under lawful oath a false statement in substance as follows:  that he did not know what happened to the NVGs, serial number 155450, which statement he did not then believe to be true, in violation of Article 134, Uniform Code of Military Justice.

The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted and the entire record, the court affirms the sentence.


Senior Judge TOOMEY and Judge HARVEY concur.
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JOSEPH A. NEURAUTER







Clerk of Court
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