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MEMORANDUM OPINION
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CARTER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of disobedience of a superior commissioned officer, disobedience of a noncommissioned officer, disrespect toward a noncommissioned officer, assault consummated by a battery, assault upon a person in the execution of military police duties, aggravated assault (five specifications), drunk and disorderly conduct (two specifications), and communicating a threat to kill, in violation of Articles 90, 91, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 891, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for thirty-three months, forfeiture of all pay and allowances, and reduction to Private E1.

This case is before the court for review under Article 66, UCMJ.  We agree with appellant’s first assignment of error and the government’s concession that the military judge’s findings of guilty to four of the five aggravated assault specifications are improvident because the military judge failed to advise appellant that the knife was used in a manner likely to produce death or grievous bodily harm, which is an element of the offense of aggravated assault with a dangerous weapon.  Manual for Courts-Martial, United States (1998 ed.) [hereinafter MCM], Part IV, para. 54b(4)(a)(iv).  We have considered the matters personally asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), as well as appellant’s two additional assignments of error, and find them to be without merit.

On 12 June 1999, appellant stabbed another soldier with a knife, causing an approximately three-inch puncture wound in the victim’s abdomen.  Appellant was convicted of aggravated assault by intentionally inflicting grievous bodily harm for this stabbing.  The four aggravated assault specifications challenged by appellant on appeal all occurred during a ninety-minute period after the stabbing when appellant chased a commissioned officer with the knife and slashed at three different law enforcement personnel who tried to apprehend him.  In each of the four challenged specifications, the government charged appellant with aggravated assault with a dangerous weapon, to wit:  a knife.  In one specification the government charged that the victim was a commissioned officer and in three specifications the government charged that the victim was a person in the execution of law enforcement or military police duties.  For each of these four specifications the judge discussed the special status of the victim but did not explain to appellant the requirement that the knife had to be used in a manner likely to produce death or grievous bodily harm.  Because the military judge did not advise appellant of one of the elements of the offense of aggravated assault with a dangerous weapon,* we will affirm only those portions of the four specifications convicting appellant of an assault upon a commissioned officer or upon a person in the execution of law enforcement or military police duties.

We are confident, however, that our change in the findings did not materially prejudice appellant as to the adjudged or approved sentence.  UCMJ art. 59(a).  Assault upon a commissioned officer, assault with a dangerous weapon, and assault upon a person in the execution of law enforcement or military police duties all carry a maximum period of confinement of three years.  MCM, Part IV, para. 54e(3), (6), and (8)(b).  The facts and circumstances of appellant’s misconduct remain unchanged.  Appellant seriously injured a fellow soldier, held a commissioned officer and law enforcement personnel at bay with a knife for an hour and a half, and committed numerous other offenses on another occasion.

The court affirms only so much of the finding of guilty of Specification 4 of Charge IV as finds that appellant did, at Camp Casey, Republic of Korea, on or about 12 June 1999, assault First Lieutenant James V. Glover, who then was and was then known by the accused to be a commissioned officer of the United States Army, by chasing him with a knife, in violation of Article 128, Uniform Code of Military Justice.

The court affirms only so much of the finding of guilty of Specification 5 of Charge IV as finds that appellant did, at Camp Casey, Republic of Korea, on or about 12 June 1999, assault Sergeant Alan C. Tiszkus, who then was and was then known by the accused to be a person then having and in the execution of military police duties, by slashing at him with a knife, in violation of Article 128, Uniform Code of Military Justice.

The court affirms only so much of the finding of guilty of Specification 6 of Charge IV as finds that appellant did, at Camp Casey, Republic of Korea, on or about 12 June 1999, assault Private First Class John J. Estrada, who then was and was then known by the accused to be a person then having and in the execution of military police duties, by slashing at him with a knife, in violation of Article 128, Uniform Code of Military Justice.

The court affirms only so much of the finding of guilty of Specification 7 of Charge IV as finds that appellant did, at Camp Casey, Republic of Korea, on or about 12 June 1999, assault Investigator Michael G. Wells, who then was and was then known by the accused to be a person then having and in the execution of law enforcement duties, by slashing at him repeatedly with a knife, in violation of Article 128, Uniform Code of Military Justice.


The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.


Senior Judge CANNER and Judge HARVEY concur.






FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

* See United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).
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