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MEMORANDUM OPINION
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CAIRNS, Senior Judge:


At a fully contested general court-martial, a panel of officer and enlisted members convicted the appellant of failure to go at the time prescribed to his appointed place of duty (two specifications), failure to obey a lawful general regulation prohibiting underage consumption of alcohol, and consensual oral sodomy, in violation of Articles 86, 92, and 125, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, and 925 [hereinafter UCMJ].  The members acquitted the appellant of the greater offense of forcible sodomy, as well as, of rape, aggravated assault, assault consummated by a battery, communicating a threat, and an additional charge of violating the regulation forbidding underage consumption of alcohol.  The convening authority approved the sentence of a bad-conduct discharge, confinement for two years, and forfeiture of all pay and allowances.  The appellant’s sole assignment of error is that the sentence was inappropriately severe.  We agree.


Under Article 66(c), UCMJ, this court may affirm only the sentence, or such part of the sentence, as we determine on the basis of the entire record should be approved.   “Generally, sentence appropriateness should be judged by ‘individualized consideration’ of the particular accused ‘on the basis of the nature and seriousness of the offense and the character of the offender.’”  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982) (quoting United States v. Mamaluy, 27 C.M.R. 176, 180-181 (1959)).  In assessing sentence appropriateness, our task is to do justice, but not to bestow clemency.  United States v. Healy, 26 M.J. 394, 395 (C.M.A. 1988).  We must consider the entire record, including post-trial matters considered by the convening authority.  Healy, 26 M.J at 396; United States v. Bethea, 46 C.M.R. 223, 225 (C.M.A. 1973).


On consideration of the entire record, we are convinced that confinement for two years is inappropriately severe for the offenses of which the appellant was convicted.  The failures to repair and regulatory violation committed by the appellant were of a nature routinely disposed of by nonjudicial punishment or other nonpunitive administrative means.  In convicting the appellant of consensual sodomy, the members were not convinced beyond a reasonable doubt that the appellant’s acts were done by force and without the consent of the victim.  Aside from the fact that the sodomy occurred within the barracks, there was no other evidence of aggravation, except the evidence upon which the government relied, unsuccessfully, to prove forcible sodomy, rape, and communicating a threat.  Fundamental fairness requires that we evaluate the nature and seriousness of the sodomy consistently with the finding that the offense involved only consensual sexual misconduct.

During the sentencing phase of the trial, the trial counsel argued for a sentence consisting of a bad-conduct discharge, confinement for six months, and total forfeiture of pay and allowances.  After the trial, both the appellant’s company commander and the investigating officer (who subsequently assumed command of the appellant’s unit) made written recommendations to the convening authority that, based on the findings of guilty, the convening authority should approve only the amount of confinement served by the appellant at the time of action (approximately six months).

The maximum authorized sentence included confinement for seven years. However, considering the nature and seriousness of the offenses of which the appellant was convicted and the character of the offender, we conclude that two years’ confinement is too severe.  Article 66(c), UCMJ.

Accordingly, after considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, and forfeiture of all pay and allowances.  The findings of guilty are affirmed.


Judge KAPLAN and Judge MERCK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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