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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of absence without leave, failure to go at the time prescribed to his appointed place of duty (three specifications), wrongful use of marijuana, and wrongful use of cocaine, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the sentence to a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to Private E1.  The appellant received confinement credit for sixty-six days of pretrial confinement.  The case is before the court for review under Article 66(c), UCMJ.


In his sole assignment of error, the appellant asserts that his guilty plea to the absence without leave (AWOL) offense was improvident insofar as the specification alleged termination of the AWOL by apprehension.  The appellant admitted that, while he was AWOL, he was apprehended by civilian authorities for shoplifting, but he voluntarily disclosed to them his military status.  The military judge and the trial defense counsel agreed on the record that the appellant did not admit facts sufficient to support his plea of guilty to the termination by apprehension element of the offense;
 however, because the duration of the alleged AWOL was less than thirty days, the military judge determined that the alleged apprehension was surplusage in the specification.
  Although we agree that termination by apprehension will not support enhanced punishment for an AWOL of less than thirty days duration, we believe that, in fairness, the language should be deleted from the specification of which the appellant was found guilty.  The record confirms the appellant suffered no prejudice as to sentence.  Accordingly, we will except out the improvident language and affirm the sentence. 


The court affirms only so much of the findings of guilty of Specification 1 of Charge I as finds that the appellant “did, at or near Fort Bliss, Texas, on or about 12 May 2000, without authority, absent himself from his unit to wit:  Alpha Battery, 1-7 Air Defense Artillery Battalion, 108th Air Defense Artillery Brigade, located at Fort Bliss, Texas, and did remain so absent until on or about 23 May 2000.”  The remaining findings of guilty and the sentence are affirmed.   







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Termination by apprehension under Article 86, UCMJ, requires proof that the accused’s return to military control was involuntary.  When an accused is apprehended by civilian authorities for a civilian violation and is thereafter returned to military control, such return may not be involuntary if the accused disclosed his military status.  However, if it can be shown that the accused disclosed his identity in order to avoid prosecution or punishment at the hands of the civilian authorities, his return may be considered involuntary.  See Dep’t of  Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-10-2d note 1 (30 Sep. 1996); United States v. Washington, 24 M.J. 527 (A.F.C.M.R. 1987).





� See Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 10e(2)(d).
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