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MEMORANDUM OPINION ON REMAND

---------------------------------------------------

Per Curiam:


Pursuant to his pleas, the appellant was convicted by a military judge sitting as a general court-martial of conspiracy to commit forgery and larceny, desertion, missing movement, false official statements, larceny, and forgery, in violation of Articles 81, 85, 87, 107, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 885, 887, 907, 921 and 923 [hereinafter UCMJ].  He was sentenced to confinement for fifteen months, forfeiture of all pay and allowances, and a bad-conduct discharge.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence to confinement as provides for confinement for nine months, and otherwise approved the sentence.

PROCEDURAL HISTORY


Appellate defense counsel asserted as error before this court that the shaving of appellant's head amounted to unlawful pretrial punishment in violation of Article 13, UCMJ, for which he was entitled to sentence credit.  In support of the assertion, appellate defense counsel requested that the court take judicial notice of the record of trial in the case of United States v. Russell, No. 9700812 (1st Cav. Div. 27 May 1997).  In that case, the trial defense counsel for Private First Class (PFC) Russell argued before a completely separate trial court that PFC Russell had testified in an unsworn statement that his own head was shaved and “it also happened to ... Private Field.”  Although we took judicial notice of the existence of the record of trial, the substantive content of the record of trial was not a proper subject for judicial notice.  Thus, there were no affidavits or sworn statements before our court by any person with knowledge of facts indicating the appellant had been improperly punished in any way.  On the contrary, the record of trial clearly showed that no punishment had been improperly imposed on the appellant.  Accordingly, on 25 June 1998, this court affirmed the findings of guilty and the sentence.  We noted in that decision that “[a]ny issue of illegal punishment under the provisions of Article 13, UCMJ, was forfeited by the defense's failure to present evidence on the issue at trial, and by an explicit statement of trial defense counsel that appellant had neither been restricted, restrained, confined, nor previously punished in any way that would entitle him to sentencing credit.”


Appellate defense counsel asserted the same issue before the Court of Appeals for the Armed Forces.  Their brief before that court failed to mention, however, that the asserted error was based on an unsworn statement by a different accused in a completely separate court-martial.  Subsequently, and over the dissent of Judge Crawford, that court set aside our decision and remanded the case for consideration of the issue in accordance with United States v. Ginn, 47 M.J. 236 (1997).

DISCUSSION


Applying the principles enunciated in Ginn, we note the following.  First, there has been no assertion by the appellant of ineffective assistance of his trial defense counsel.
  Second, we have no affidavits from the appellant or from any person asserting either ineffective assistance of counsel or unlawful punishment in violation of Article 13, UCMJ.
  At best, all we have is the advocacy position taken by a completely different counsel in a separate court-martial recounting the unsworn statement by another soldier of what happened to him rather than to the appellant.  In short, we have nothing before us about what, if anything, happened factually in

regard to the appellant.  Third, the following colloquy occurred between the military judge and trial defense counsel at the appellant's court-martial:

MJ:  Okay, has the accused, [trial defense counsel], been restricted, restrained, confined, previously punished, or, in any other way, entitled to sentencing credit?

DC:  None that would be an entitlement to credit, sir.

(R. at 110)(emphasis added).  This is a clear example of forfeiture of an issue that could have been raised at trial by the trial defense counsel but was not, because counsel evaluated it as unworthy of further pursuit.

In our view, appellate defense counsel has done nothing but raise "speculative or conclusory observations."  See Ginn, 47 M.J. at 248.  Accordingly, we resolve the issue adversely to the appellant.

The findings of guilty and the sentence are again affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� See United States v. Huffman, 40 M.J. 225 (C.M.A. 1994).





� Appellant did not raise the matter at trial or, with anything other than pleadings, on review.  See Ginn, 47 M.J. at 251, Crawford, J. (concurring in the result).
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