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MEMORANDUM OPINION
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HARVEY, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of attempted kidnapping, drunken driving, aggravated assault, and assault and battery, in violation of Articles 80, 111, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 911, and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, hard labor without confinement for ninety days, and reduction to Private E1.  This case is before the court for mandatory review under Article 66, UCMJ.

Appellate defense counsel contends, and the government concedes, that because of an inaccurate staff judge advocate’s post-trial recommendation (SJAR), the convening authority purported to approve findings of guilty of drunken driving supported by a chemical analysis, after the military judge directed a finding of not guilty of the words, “and while the alcohol concentration in his blood was 0.10 grams of alcohol per 100 milliliters of blood or greater as shown by chemical analysis.”  The promulgating order also erroneously reflects that appellant was found guilty of drunken driving supported by chemical analysis.  Appellant and his defense counsel filed no objection to the erroneous SJAR.  See Rules for Courts-Martial 1105 and 1106(f)(4).

Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the military judge found appellant not guilty of the words, “and while the alcohol concentration in his blood was 0.10 grams of alcohol per 100 milliliters of blood or greater as shown by chemical analysis,” the convening authority’s purported approval of a finding of guilty to these words was a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), however, we find that appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  UCMJ art. 59(a).  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.

We have reviewed the other matters raised by appellate defense counsel and those personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The court affirms only so much of the findings of guilty of Charge II and its Specification as finds that appellant did, at or near Club Veneto, Caserma Ederle, Vicenza, Italy, on or about 18 July 1999, operate a vehicle, while drunk, in violation of Article 111, Uniform Code of Military Justice.

The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted and the entire record, the court affirms the sentence.

Senior Judge TOOMEY and Judge CARTER concur.
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