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MEMORANDUM OPINION
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OLMSCHEID, Judge:  


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted larceny, wrongfully disposing of military property, larceny (two specifications), and wrongful appropriation, in violation of Articles 80, 108, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 908 and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, and reduction to the grade of Private E1. 


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We find that the staff judge advocate’s (SJA) post-trial recommendation (SJAR) did not correctly advise the convening authority of the legal requirements for reassessing a sentence when the convening authority dismissed a specification because of an error at trial.  We will grant appropriate relief in our decretal paragraph.  
FACTS

In the SJAR, dated 20 September 2002, the SJA advised the convening authority not to approve the forfeitures based on a request for relief from appellant to defer and waive forfeitures so that he could continue to support his son.  In a subsequent supplemental addendum to the SJAR, dated 20 November 2002, the SJA provided the following advice to the convening authority:  
2.  At trial, the accused pled guilty to Specification 16 of Charge III inconsistent with the elements of the offense alleged in the specification.  Specification 16 of Charge III reads as follows:  

In that [the accused], did, at Fort Rucker, Alabama, on or about 3 December 2001, steal items purchased from the General Services Administration (GSA), to wit:  tools, toolkits, and other items, military property, of a value of about $7.71, the property of the United States Government.

3.  However, at trial, the accused plead to Specification 16 of Charge III as follows:  

Guilty, except to the words and figures “on or about 3 December 2001, steal items purchased from the General Services Administration, to wit:  tools, toolkits, and other items, military property, of a value of about $226.78,” substituting therefore the words and figures “between on or about 26 April 2001 and on or about 25 July 2001, wrongfully appropriate a portable circular saw, a reciprocating jig saw, a rotary tool kit, and a general mechanics tool kit, of a value of about $399.15.”  To the excepted words and figures:  Not Guilty.  To the substituted words and figures:  Guilty.

4.  It appears from looking at the record of trial, the charge sheet, and Appellate Exhibit II (the offer to plead guilty) that the accused erroneously entered portions of Specification 17 of Charge III into his plea for Specification 16 of that charge.  
5.  I supplement my previous recommendation by further recommending that you disapprove the finding of guilt to Specification 16 of Charge III.  My recommendation concerning the sentence remains unchanged.

The convening authority disapproved the finding of guilty to Specification 16 of Charge III, wrongful appropriation, and dismissed that specification.  He also did not approve the adjudged forfeitures.
DISCUSSION

We commend the SJA for recommending that the convening authority take corrective action to remedy an error that occurred at trial.  However, in such a situation, the SJA must also provide guidance as to how the convening authority “rationally should cure the prejudice in the sentence.”  United States v. Reed, 33 M.J. 98, 100 (C.M.A. 1991).  The SJA must “make clear to the convening authority the distinction between, on the one hand, curing any effect that the error may have had on the sentencing authority and, on the other, determining anew the appropriateness of the adjudged sentence.”  Id.  In order to appropriately remedy the error, the convening authority must determine if he can “discern the extent of the error’s effect on the sentencing authority’s decision.”  See id. at 99.  If he can do so, he can adjust the sentence accordingly.  See id.  If not, he must order a sentence rehearing.  See id.  In no event may the convening authority substitute his own judgment as to the appropriateness of the sentence.  See id.  
To resolve this issue, we could return this case to the convening authority for a new SJAR and action.  See id. at 100.  However, in the interest of judicial economy, we will use our considerable discretion and resolve the error by reassessing the sentence in accordance with United States v. Sales,  22 M.J. 305 (C.M.A. 1986).
CONCLUSION

Accordingly, the court affirms the findings of guilty approved by the convening authority.  Reassessing the sentence on the basis of the error noted, the entire record, and in accordance with the principles of United States v. Sales,  22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for five months, and reduction to the grade of Private E1.  

Senior Judge MERCK and Judge JOHNSON concur.
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