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MEMORANDUM OPINION ON REMAND

------------------------------------------------------
Per Curiam:

On 20 May 2005, the United States Court of Appeals for the Armed Forces granted appellant’s petition for review on the following issue,

WHETHER THE ARMY COURT ERRONEOUSLY DISPOSED OF APPELLANT’S CLAIM OF POST-TRIAL INEFFECTIVE ASSISTANCE OF COUNSEL WITHOUT ANALYZING THE MERITS OF WHETHER APPELLANT RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL WHERE HIS ATTORNEY FAILED TO:  (1) ALLOW HIM THE OPPORTUNITY TO SUBMIT MATTERS WITH THE CLEMENCY PETITION; AND (2) CONSULT WITH APPELLANT REGARDING THE MATTERS THAT HE INTENDED TO SUBMIT AND THE SPECIFIC RELIEF HE INTENDED TO REQUEST ON APPELLANT’S BEHALF.

and set aside the decision of this court
 and returned the record of trial to The Judge Advocate General of the Army for remand to this Court to obtain an affidavit from trial defense counsel responding to appellant’s allegation of ineffective assistance of counsel.

On 19 July 2005, this court returned the record of trial to The Judge Advocate General for remand to a convening authority, to refer the record to a general court-martial for a hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).
  On 27 October 2005 a military judge conducted the hearing at Fort Hood, Texas, and on 2 November 2005 entered her findings of fact and conclusions of law. 

On consideration of the entire record, to include the findings of fact by the military judge which we hereby adopt as our own findings of fact and the matters  personally raised by appellant under United States v. Grostefon, 12 M.J.431 (C.M.A. 1982), we hold that the findings of guilty and the sentence as approved by the convening authority are correct in law and fact.  Accordingly, those findings of guilty and the sentence are affirmed.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� See United States v. Graham, ARMY 20030414 (Army Ct. Crim. App. 10 Dec 2004) (unpub.).





� See United States v. Graham, ARMY 20030414 (Army Ct. Crim. App. 19 July 2005) (order) (unpub.).
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