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MEMORANDUM OPINION

-------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

CONN, Senior Judge:


A panel of officer and enlisted members, sitting as a general court-martial, convicted appellant, contrary to his pleas, of separate specifications of attempting to commit indecent acts with, and attempting to communicate indecent language to, a minor in violation of Article 80, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. § 880.  The panel also convicted appellant of attempted enticement of a minor in violation of clauses 1, 2 and 3 of Article 134, UCMJ, 10 U.S.C. § 934, assimilating 18 U.S.C. § 2422. The panel sentenced appellant to a bad-conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to Private E1.  In acting on the sentence, the convening authority deferred adjudged and deferred and waived statutory forfeitures and ordered twenty days of confinement credit to attenuate possible prejudice due to post-trial delay.  The sentence was otherwise approved.  This case is before the court for review pursuant to Article 66, UCMJ.  

Appellant alleges illegal post-trial confinement for being held beyond the time authorized by his approved sentence.  We agree and grant relief in our decretal paragraph.  Although not raised by appellant, this court recognized the additional issue of whether Charge II, the Article 134 enticement offense, could survive omissions of elemental pleadings and instructions to the members.  Based on our review of appellant’s case, we draw three specific conclusions.  First, jurisdictional elements of federal statutes are necessary elements which should be plead and must be instructed upon.  Second, if a court takes judicial notice of necessary elements, that judicial notice must typically occur on the record at trial and cannot occur sub silentio.  Finally, instructional errors related to essential elements are subject to a harmless error analysis.  See Neder v. United States, 527 U.S. 1 (1999).  Based on these conclusions, we set aside appellant’s conviction as to the portion of the specification of Charge II alleging a violation of 18 U.S. C. § 2442.  

Facts


Appellant’s offenses arose from repeated sexually explicit internet “chats” he engaged in with a person he thought was a thirteen year-old girl, “Anastasia.”  In fact, he was communicating with a Naval Investigative Service agent posing as a minor and was apprehended at a Dairy Queen where he arranged a rendezvous with “Anastasia” and her friend.

The Specification of Charge II, attempted enticement of a minor to engage in sexual activity, alleged violations of clause 1 (conduct prejudicial to good order and discipline), clause 2 (service discrediting conduct), and clause 3 (conduct violating a non-capital federal offense) of Article 134. The specification read as follows:  

In that Specialist (E-4) Phillip Lynn Pierce, U.S. Army, did, at or near Fort Lewis, Washington, on divers occasions, between on or about 25 October 2006 and on or about 18 December  2006, via the internet, wrongfully and knowingly attempt to persuade, induce, entice, or coerce “Anastasia,” someone he thought was a female 13 years of age, who was, in fact, [RL], a Naval Criminal Investigative Service undercover special agent, to engage in sexual activity in violation of Title 18, United States Code, Section 2422, which conduct was prejudicial to good order and discipline or likely to bring discredit upon the armed forces. 


Though the specification made clear that the government intended to assimilate a federal statute, it failed to allege either the element of interstate or foreign commerce or special territorial jurisdiction of the United States contained in 18 U.S.C. § 2422.
  The military judge noted this omission before trial, in part, and directed counsel to brief and argue the following issue: “In light of United States v. Leonard, 64 M.J. 381 (2007), is it necessary to allege an interstate or foreign commerce element to state an offense when assimilating a federal crime?”  The military judge ultimately ruled it was not necessary to allege an interstate or foreign commerce element, because “the specification of Charge [II] necessarily implies every element of the assimilated crime of 18 United States Code 2422 under the requirements of notice pleading.”
  


When instructing the panel on the enticement offense, the judge provided the following description of the elements:

In the specification of Charge II, the accused is charged with the offense of use of the internet to solicit illicit sex which is a violation of federal law that has been assimilated under Article 134, UCMJ.  In order to find the accused guilty of this offense, you must be convinced by legal and competent evidence beyond a reasonable doubt:

One, that between on or about 25 October 2006 and on or about 18 December  2006, on divers occasions, that the accused knowingly used the internet to attempt to persuade, induce, entice or coerce “Anastasia,” an individual under the age of 18 to engage in sexual activity, as charged;

Two, that the accused believed that such individual, “Anastasia,” was less than 18 years of age; 

Three, that if the sexual activity had occurred, the accused would have been charged with a criminal offense under Article 125 or Article 134 of the Uniform Code of Military Justice; and 

Four, that the accused acted knowingly and willfully.

The judge, however, failed to instruct the members they must find appellant’s act of attempted enticement was prejudicial to good order and discipline or service discrediting.  Likewise, the military judge did not instruct the members of their requirement to find appellant’s act of enticement involved use of a “facility or means of interstate or foreign commerce” as required by 18 U.S.C. §2422.  Thus, the military judge neglected to instruct the members on one element each of clause 1, clause 2 and clause 3 of the Article 134 offense.

During the proceedings, trial counsel did not request the military judge take judicial notice that the internet is a means or facility of interstate commerce.   Moreover, nowhere on the record did the military judge advise the parties of her intent to take judicial notice of such a fact.  Nor did she advise the members she had judicially noted such a fact.  Therefore, if she did, in fact, take notice, that notice could only have been sub silentio.

STANDARD OF REVIEW


The issue of whether a panel was properly instructed is a question of law this court reviews de novo.  United States v. McDonald, 57 M.J. 18, 20 (C.A.A.F. 2002).  Generally, instructional errors are waived in the absence of objection and will be reviewed for plain error.  Waiver, however, does not apply in the case of a missing instruction on a required element.  R.C.M. 920(f); United States v. Davis 53 M.J. 202, 205 (C.A.A.F. 2000); United States v. Hearn, 66 M.J. 770, 775, (Army Ct. Crim. App. 2008).  Our superior court previously held that the omission of instructions is not subject to harmless error analysis.  United States. v. Mance  26 M.J. 244, 255-56 (C.M.A. 1988).  However, subsequent precedent strongly suggests omission of elements may be tested for harmlessness beyond a reasonable doubt.  Neder v. United States, 527 U.S. 1, 17 (1999).
LAW AND DISCUSSION

A. Omitted Instructions on Elements

When a case is heard before members, a military judge must instruct on all elements.  Article 51(c); R.C.M. 920(e)(1).  This is a sua sponte duty.  McDonald, 57 M.J. at 20. Under clauses 1 and 2 of Article 134, proof of prejudice to good order and discipline and/or discredit to the service are actual elements which the government must both plead in the specification (United States v. Medina, 66 M.J. 21, 26 (C.A.A.F 2008)) and prove at trial (United States v. Wilcox, 66 M.J. 442, 448 (C.A.A.F. 2008)).  When an offense is charged under clause 3 of Article 134, “the proof must establish every element of the crime or offense as required by the applicable law.” Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 60b.  The use “of any facility or means of interstate or foreign commerce,” is an element of the assimilated 18 U.S.C. § 2422 offense, and, therefore, must have been proven at trial.  See United States v. Brand, 467 F.3d 179, 201-02 (2d Cir. 2006) (noting that the “affecting interstate commerce” provision in the statute is an explicit and essential element rather than a purely jurisdictional requirement).  


In this case, the government argues commerce clause elements of federal statutes establishing jurisdiction are inapplicable to service members, who are inherently subject to federal jurisdiction.  We disagree.  Every element of a federal statute is fully applicable when charged against a service member at a court-martial, even special jurisdictional elements, such as a connection to interstate commerce.  United States v. Disney, 62 M.J. 46 (C.A.A.F. 2005) (holding military member had standing to assert constitutional challenge to the interstate commerce element of federal explosives statute, because such an element applied to military members charged under that statute, notwithstanding Congress’s plenary power to regulate the Armed Forces.)  As noted by Judge Baker, in Disney, “Congress could have enacted legislation specifically proscribing Appellant’s conduct on the basis of his status as a service member . . . [b]ut in the case now before the Court, there is no indication that Congress or the charging authorities intended to except Appellant from the jurisdictional standard or element generally applicable in . . . prosecutions.” Id. at 49.  


The government next argues the military judge merely misphrased the elements.  In such instances, the “reviewing court must examine instructions as a whole to determine if they sufficiently cover the issues in the case and focus on the facts presented by the evidence.”  United States v. Maxwell, 45 M.J. 406, 424 (C.A.A.F. 1996)(citing United States v. Snow, 82 F.3d 935, 938-39 (10th Cir. 1996)).  The military judge did advise of the prejudicial to good order and discipline and service discrediting elements and did provide definitions when describing the attempted indecency offenses of Charge I.  Those same elements are included in the enticement specification of Charge II; however, we find that the elements were omitted and not misphrased in Charge II.  Therefore, the members were never advised that the clause 1 and 2 elements of Article 134 were necessary to convict appellant of enticement.   

We likewise find the interstate commerce element was, in fact, omitted, rather than misphrased.  The panel was never told, in any manner, that they must find the internet is a means or facility of interstate commerce in order for appellant to be guilty of the offense alleged, and the government offered no evidence and made no argument on that element.  Consequently, the court members were prevented from meaningfully considering the interstate commerce element at all. 

We recognize the term “means or facility of interstate commerce” is extremely broad, and does not require proof of actual movement in interstate commerce, only use of a means capable of facilitating interstate commerce.  Gonzales v. Raich, 545 U.S. 1 (2005).  The low threshold of evidence, however, is distinct from the issue of whether such evidence was presented to the members or whether the members understood they were required to find such evidence in order to convict appellant of violating the statute.

B. Judicial Notice


The government argues it is indisputable that the internet is a means or facility of interstate commerce and that the matter is, therefore, subject to judicial notice by our court on appeal, even if no judicial notice was taken at trial.  In doing so, they argue the matter is a legislative fact (a legal determination) rather than an adjudicative fact (case specific).  United States v. Brundidge, 20 M.J. 1028, 1030 (A.C.M.R. 1985); United States v. Sadler, 29 M.J. 370 (C.M.A. 1990).  The inference argued is that legislative facts are purely questions of law, which the members play no part in deciding.  United States v. Deisher, 61 M.J. 313, 317 (C.A.A.F. 2005).  The drafters of the Military Rules of Evidence [hereinafter Mil. R. Evid.] characterize legislative facts referred to in Mil. R. Evid. 201 as “those relevant to the formulation of a legal principle or ruling by a judge or court,” compared to adjudicated facts, which are “simply the facts of a particular case.”  Stephen A. Saltsburg, Lee D. Schinizi, David A. Schlueter, Military Rule of Evidence Manual vol. 1, § 201.03 (5th ed., Bender 2003).  This legislative versus adjudicative fact distinction “can be highly confusing in practice.”  (Manual for Court Martial, United States (2008 ed.) [hereinafter MCM], Analysis to Military Rules of Evidence, appendix 22, page A22-4).  We find this distinction unhelpful in deciding whether the issue may be avoided at trial and resolved for the first time on appeal.  Our court is disinclined to fill evidentiary gaps regarding necessary elements of an offense when judicial notice during trial may have fulfilled the requirement. United States v. Bradley, 68 M.J. 556, 559 (Army Ct. Crim. App. 2009). 

In United States v. Williams, our superior court recognized appellate courts may be able to take judicial notice of indisputable facts. 17 M.J. at 214. The Williams court, however, declined to take judicial notice for the first time on appeal that Fort Hood was within “the special maritime and territorial jurisdiction” when such evidence was necessary to sustain a conviction under the federal kidnapping statute (18 U.S.C. §1201), and the trial judge failed to take such judicial notice at trial.  The court cited several federal courts who had been liberal in taking such judicial notice on appeal.  Id. at 213.  However, the Williams court repeatedly expressed a pointed disinclination to do so in a contested case involving “possible impairment of appellant’s statutory right to have his guilt established before the members . . . .”  Id. at 214.   See also United States v. Zupan, 17 M.J. 1039 (A.C.M.R. 1984); but see United States v. Bartole, 16 M.J. 534 (A.C.M.R. 1983).  

We conclude this is also the appropriate posture to take in appellant’s case.  As a matter of due process, such acts of judicial notice generally must be done on the record at trial to provide an accused with both notice and an opportunity to challenge such judicial notice.  Garner v. Louisiana, 368 U.S. 157, 173 (1961).  Mil. R. Evid. 201(c) and (e), likewise require the military judge to inform the parties in open court when taking judicial notice of a fact or law essential to establishing an element of the case and give the parties an opportunity to be heard on the propriety of such an act. Additionally, a judicially noticed matter of fact requires the military judge to instruct the members that they may, but are not required to, accept as conclusive any matter of fact judicially noticed.  Mil. R. Evid. 201(g).

There is no evidence in the record of compliance or attempted compliance with the procedural requirements for judicial notice, in accordance with Mil. R. Evid. 201.  Judicial notice may not be taken implicitly or sub silentio.  United States v.  Irvin  21 M.J. 184, 186 -187 (C.M.A. 1986); United States v. Wootton, 25 M.J. 917, 919 (N.M.C.M.R. 1988).  On these bases we reject the government’s suggestion that the military judge impliedly took judicial notice and thereby relieved the government of the duty to present such evidence to enable the members to find beyond a reasonable doubt that appellant used a means or facility of interstate commerce to engage in enticement in violation of 18 U.S.C 2422(b).   

C. Whether Omission of Element is Structural Error or Reviewable for Prejudice


Having found that the military judge omitted instruction as to required elements for clause 1, 2 and 3 of the Article 134 enticement offense, we are left to determine the impact of such omissions.  United States. v. Mance, 26 M.J. 244, 255-56 (C.M.A. 1988) stood for the proposition that omission of an element can never be harmless.  That court held “when a judge omits entirely any instruction on an element of the charged offense, this error may not be tested for harmlessness because, thereby, the court members are prevented from considering that element at all.”  Id.  While our superior court never explicitly overruled Mance, the opinion predated the Supreme Court decision in Neder v. United States, 527 U.S. 1 (1999).  In Neder, the Court held that instructional error as to the elements of an offense should be tested for harmlessness.  Since Neder, both the Court of Appeals for the Armed Forces (CAAF) and this court have cited to the ability to test an erroneous jury instruction that omits an element of an offense for harmless error.  United States v. Upham, 66 M.J. 83, 86-87 (C.A.A.F. 2008); United States. v. DiPaola, 67 M.J. 98 (C.A.A.F. 2008); United States v. Gutierrez, 63 M.J. 568, 574-75 (Army Ct. Crim. App. 2006).  We conclude, therefore, that Neder is the proper standard to be applied in analyzing omitted elemental instructions. Following Neder and testing for harmless instructional error, we must conclude, beyond a reasonable doubt, that the omitted element was: (1) uncontested; and (2) supported by overwhelming evidence, “such that the jury verdict would have been the same absent the error . . . .”  Neder, 527 U.S. at 17.  

1. Omission of Jurisdictional Elements of Federal Statute

Turning first to the clause 3, Article 134 enticement conviction, we cannot find that the instructional omission was harmless beyond a reasonable doubt.  To conclude that the jurisdictional element was uncontested and supported by overwhelming evidence, we must first be confident the matter was actually litigated.  Here, the trial counsel did not include the jurisdictional element in the specification and did not request judicial notice of facts to support the element.  The military judge found the element need not be pled and did not instruct on the element. These collective omissions strongly suggest that both the prosecution and military judge affirmatively and erroneously concluded the jurisdictional element was not, in fact, a required element of enticement under 18 U.S.C. §2422.   Further, the government elicited no evidence to support a factual finding of what the “internet” was or how it might constitute a means of interstate commerce and made no argument even inferring circumstantial evidence which might support that element.  Under these circumstances, we have no basis to conclude the element was either uncontested or supported by overwhelming evidence.  

While this court is well aware that intrastate activity via the internet can still satisfy the element of interstate commerce, we are unwilling to take the additional step of concluding beyond a reasonable doubt that the panel incontrovertibly would have found as much.  To do so would amount to taking judicial notice of a fact central to his case without notice to appellant and an opportunity to respond consonant with Mil. R. Evid. 201. 
We further reject the government’s invitation for this court to take judicial notice that the internet is a means or facility of interstate commerce.  While congress in the statute has made a legislative determination that “mail” provides the requisite nexus to interstate commerce, they have not provided a legislative determination that the internet meets that elemental requirement for the purpose of the federal enticement statute at issue, so neither will we relieve the government of its burden nor deprive the appellant of his right here.  

2. Omission of Prejudicial to Good Order & Discipline and Service Discrediting Elements


Although we decline to uphold the court-martial’s finding that appellant was guilty of enticement under clause 3 of Article 134, assimilating 18 U.S.C. § 2422, we find the omission is harmless beyond a reasonable doubt as it pertains to the enticement acts as charged under the first two clauses of Article 134.  See United States v. Leonard, 64 M.J. 381, 384 (C.A.A.F. 2007).    In Charge I, appellant was charged with and convicted of attempting to commit indecent acts with and communicating indecent language to a minor, based on the same underlying communications with the undercover agent posing as “Anastasia.”  This misconduct also formed the basis of the enticement offense in Charge II.  With regard to the attempted offenses, in describing those crimes the judge instructed the members on the elements of the underlying offenses, including their terminal elements that such conduct was predudicial to good order and discipline and service discrediting.  Moreover, these elements were clearly litigated.  The trial counsel properly alleged these elements in the enticement specfication of Charge II, and included them on the flyer supplied to the members.  The trial counsel presented evidence on these elements, both by testimony of the investigating agents as well as members of appellant’s unit, and argued evidence in support of each element.  While the military judge omitted these elements when instructing on the Charge II enticement offense, she properly defined and included the elements of conduct prejudicial to good order and discipline and of a nature to bring discredit upon the armed forces in describing the attempt offenses of Charge I.  


Applying the Neder factors, we note appellant did not contest whether his acts were prejudicial to good order and discipline or service discrediting.  Defense counsel did not cross-examine any government witnesses on these elements, present evidence, call a witness to contest the elements, or argue that the elements had not been met.  Regarding Neder’s second factor, we find that the omitted elements are supported by overwhelming evidence, “such that the jury verdict would have been the same absent the error.”  Neder, 527 U.S. at 17.  Further, in sentencing, the military judge instructed the members that Charge I and Charge II arose from a single course of conduct and were to be considered as a single offense. These factors compellingly support the error in omitting instructions regarding acts of enticement as to the clause 1 or 2 offense was harmless beyond a reasonable doubt.  
D. Excessive Post-Trial Delay and Illegal Confinement

The record reflects that it took more than ten months for the government to prepare appellant’s 407 page record of trial and accompanying staff judge advocate’s (SJA) recommendation, necessary for the convening authority to act on appellant’s sentence.  While the record contains contradictory information, the date of appellant’s R.C.M. 1105 clemency submission reflects that it was prepared before the SJA served the authenticated record with his recommendation on the appellant or defense counsel, which typically triggers submission of R.C.M. 1105 and 1106 matters.  

In this anticipatory R.C.M. 1105/1106 submission, appellant’s defense counsel complained of the excessive delay in preparing the record in violation of the standards prescribed in United States v. Moreno, 63 M.J. 129, 135 (C.A.A.F. 2006).  In response to these complaints, the SJA in his addendum essentially agreed the delay constituted legal error.  As a remedy, the SJA recommended the convening authority disapprove any adjudged forfeitures, and, “[t]o alleviate any perceived prejudice against the accused,” credit appellant with “twenty (20) days of confinement credit against the sentence to confinement.”  On 19 November 2008, the convening authority followed the SJA recommendations and granted the recommended relief in approving appellant’s sentence.  

 A convening authority’s action on sentence must be electronically transmitted to the confinement facility holding a convicted prisoner no more than twenty-four hours after it is complete.
  Unfortunately, the action granting appellant clemency was not transmitted to the confinement facility until 16 December 2008, twenty-seven days after the convening authority’s action and five days after appellant’s 11 December 2008 release from confinement.
  Additional documents appellant submitted demonstrate that, had the confinement facility timely received convening authority’s action reducing his confinement by twenty days, it would have adjusted appellant’s actual release date to 25 November 2008. Consequently, appellant served sixteen days of confinement in excess of what he should have served, considering appropriate credits.
The government urges us to characterize the twenty-two days delay in transmitting appellant’s action to the confinement facility after action as a discrete period of delay separate from delay prior to action for purposes of analyzing prejudice under United States v. Moreno, 63 M.J. at 135.  Because the convening authority took appropriate action effectively reducing appellant’s sentence for the period of delay between trial and action, we agree with the government’s analysis.  We find the convening authority granted meaningful relief for post-trial delay prior to action and delays subsequent to action resulting in excess confinement should be considered separately.  

While we find the convening authority granted meaningful relief for the delay prior to action, we agree appellant is entitled to additional relief unless we are convinced the delay between action and transmission to the confinement facility was harmless beyond a reasonable doubt.  United States v. Finch, 64 M.J. 118, 125 (C.A.A.F. 2006).  We are unable to do so in this case.

We will provide the relief appellant requests by ordering a monetary credit of full pay and allowances at the grade of E-4 for the sixteen day period of his illegally continued confinement from 25 November 2008 until 11 December 2008.  Notwithstanding that appellant was not otherwise entitled to pay and allowances during this period, our court has held this to be the appropriate remedy for periods of illegal post-trial confinement.  United States v. Hammond, 61 M.J. 676, 677 (Army Ct. Crim. App. 2005).
CONCLUSION

The finding of guilty as to the Specification of Charge II is affirmed, except the words “in violation of Title 18, United States Code, Section 2422.”  The remaining findings of guilty are affirmed.

We have considered the other assignment of error and those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  Reassessing the sentence on the basis of the modified finding and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, 63 M.J. 40, 43 (C.A.A.F. 2006), to include those factors identified in Judge Baker's concurring opinion in Moffeit, the sentence is affirmed.  We reiterate our order that appellant receive sixteen days of pay and allowances at the grade of E4 to compensate for sixteen days of illegal post-trial confinement.

Judge HOFFMAN and Judge GIFFORD concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� 18 U.S.C.§ 2422(b) defines the offense as follows:





Whoever, using the mail or any facility or means of interstate or foreign commerce, or within the special maritime and territorial jurisdiction of the United States knowingly persuades, induces, entices, or coerces any individual who has not attained the age of 18 years, to engage in prostitution or any sexual activity for which any person can be charged with a criminal offense, or attempts to do so, shall be fined under this title and imprisoned not less than 10 years or for life. 





By stating the offense occurred “at or near Fort Lewis” it is apparent the government was not alleging an offense within the special territorial jurisdiction of the United States, since to meet the requirements of the statute, the offense must occur on property within, not near, such a boundary.  See e.g. United States v. Williams, 17 M.J. 207 (C.M.A. 1984). 





� While not raised by appellant, we recognize our responsibility to review the sufficiency of a specification de novo.  United States v. Dear, 40 M.J. 196, 197 (C.M.A. 1994).  Other than responding to the trial judge’s issue, appellant did not challenge the sufficiency of the specification on these grounds, either at trial or on appeal.  In such cases, “if the necessary facts appear in any form or by fair construction can be found with the terms of the specification” it may be sustained as legally sufficient.  United States v. Crafter, 64 M.J. 209, 211 (C.A.A.F 2006) (quoting United States v. Mayo, 12 M.J. 286, 288 (C.M.A 1982)).  Because we set aside the affected portions of the specification on other grounds, we need not address the ultimate sufficiency of the specification as it pertains to clause 3.  Even if we were to conclude by fair construction the specification implicates a means or facility of interstate commerce sufficient to sustain the specification, that by no means permits omission of instruction on the underlying element required by Rule for Courts-Martial [hereinafter R.C.M.] 920(e)(1).


� See Army Regulation 27-10, Legal Services: Military Justice [hereinafter AR 27-10], para. 5-32(b) (16 November 2005).





�  Prior to the convening authority’s clemency, appellant’s release date had been adjusted for good time, apparently generating the 11 December 2008 release date.  See Army Regulation 633-30, Military Sentences to Confinement, para. 13 (28 February 1989) and Dep’t of Def. Instr. 1325.7-M, DoD Sentence Computation Manual, para. C2.9 (27 July 2004) (C2, 9 March 2007) (outlining standard “good time” confinement credit, which reduces the period of confinement by awarding a minimum release date, granted when there are no deductions from the credit for infractions).   
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