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COOK, Judge:

The government’s appeal under Article 62, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. § 862 is granted.  The military judge’s decision to dismiss Specifications 1 and 2 of Charge I is vacated.  

FACTS AND PROCEDURAL BACKGROUND

The simple facts and procedural history necessary to resolve this appeal are not in dispute.  On 28 February 2008, the government preferred charges against the accused of rape (three specifications), forcible sodomy (three specifications), and indecent acts (four specifications) in violation of Articles 120, 125, and 134, UCMJ, 10 U.S.C. §§ 920, 925, and 934.  The summary court-martial convening authority received the charges this same date.  On 31 July 2008, a military judge arraigned the accused on these charges.  

At a later motions hearing on 6 October 2008, conducted pursuant to Article 39a, UCMJ, the government conceded, in part, to a defense motion asserting that Specifications 1 and 2 of Charge II (forcible sodomy), and Specifications 1, 2 and 3 of Charge III (indecent acts) were all barred by the statute of limitations as interpreted under our superior court’s ruling in United States v. Lopez de Victoria, 66 M.J. 67, 71-74 (C.A.A.F. 2008).
   The military judge agreed and dismissed these specifications with prejudice.  

The government did not concede the remainder of the defense motion to dismiss Specifications 1 and 2 of Charge I (rape) as barred by the statute of limitations.  Specification 1 alleges the accused, on divers occasions between 1 October 1997 and 31 December 2000, raped Ms. T.M.T., a person under the age of 16 years.  Specification 2 alleges the same offense, but with the acts occurring between the period of 1 January 2001 and 31 December 2003.   

During the period of the alleged rapes, the maximum possible punishment for rape of a person under 16 years of age, as stated under Article 120, UCMJ, included death; neither forcible sodomy nor indecent acts included death as a possible punishment.  Also during the period of the alleged rapes, Article 43(a), UCMJ, provided that “[a] person charged . . . with any offense punishable by death, may be tried and punished at any time without limitation.”  Therefore, unlike the dismissed forcible sodomy and indecent acts specifications, which all had a statute of limitations of five years, the alleged rape offenses had no statute of limitations.

After hearing argument from both sides as to whether Specifications 1 and 2 of Charge I were barred by the statute of limitations, the military judge dismissed these specifications, ruling as follows.  

Back in 1992, as the defense counsel in a capital murder case, I raised the specific issue that was later decided by the US Supreme Court in Crawford v. Washington.  I raised the issue based upon an appellate decision that I had found out of the 5th Circuit.  If I remember correctly, Crawford v. Washington comes out of the 9th Circuit.  Well, my case, had it been tried in the Supreme Court, would have been from the 9th Circuit and, in fact, as ironic as it may have been, I believe that my case involved a crime that occurred in the same civilian jurisdiction where Crawford v. Washington occurred.  But the trial court denied my motion.  DAD failed to preserve that motion and that issue.  DAD failed to raise it to The Army Court of Appeals so, therefore, it never reached the Court of Appeals for the Armed Forces.  Therefore, it could have never reached the US Supreme Court.  Ten years later, they did decide Crawford v. Washington, and then a latter court decision decided that, even though Crawford v. Washington was of constitutional dimensions, it wasn’t such a watershed issue as could be applied retroactively.  So, I had a client who was clearly prejudiced by an improper ruling that had been made 15 years prior to the Supreme Court addressing the issue, and still couldn’t receive relief because it was determined that it wasn’t of watershed proportions.

Now, I don’t know why the Supreme Court deferred to rule as to whether or not this 8th Amendment issue would be addressed the same for soldiers as it was for civilians, and I’m talking as to the specific issue of whether or not rape of a child without a death occurring could justify the imposition of the death penalty.  So I’m very concerned that my ruling today might prejudice this accused because, by the time that he is granted the relief, if the court were to find that the 8th Amendment barred prosecution of Specifications 1 and 2 of Charge I because the death penalty was not allowed and, therefore, the Statute of Limitations governing those Specifications would be limited to five years, that, by the time that all of that was decided, this accused would have suffered prejudice and is not likely to be given any meaningful relief at that point if he’s been convicted and serving a lengthy sentence, and the court again determines that it’s not such a watershed issue as to apply it retroactively.  

So, in the interest of justice and to force the court to address that issue at this time, before this accused has suffered prejudice, I am going to dismiss Specifications 1 and 2 of Charge I, with prejudice, as being barred by the Statute of Limitations; and that the Statute of Limitations that was in force at that time would only allow proceeding because the death penalty was applicable and because, I believe, the Supreme Court would have ruled, currently, that that it is unconstitutional under the limitations of the 8th Amendment, as it applies specifically to this offense, and that there would not be military-specific exigencies or circumstances to justify otherwise proceeding.  

The government filed a motion for reconsideration on 8 October 2008.  Prior to the military judge acting on that motion, the government filed, on 9 October 2008, a timely notice of appeal pursuant to Rule for Court-Martial [hereafter R.C.M.] 908.  On 10 October 2008, the military judge held another Article 39a hearing.
  At that hearing, he advised the parties that the government’s R.C.M. 908 appeal stayed any further proceedings on the government’s request for reconsideration.
   Gratuitously, the military judge also commented that his ruling to dismiss Specifications 1 and 2 of Charge I was “incorrect.”  

LAW
Standard of Review

When ruling on government interlocutory appeals pursuant to Article 62(b), UCMJ, our court “may act only with respect to matters of law.”  We may not make additional findings of fact; rather, “[o]n questions of fact, [our] court is limited to determining whether the military judge’s findings are clearly erroneous or unsupported by the record.  If the findings are incomplete or ambiguous, the ‘appropriate remedy . . . is a remand for clarification’ or additional findings.”  United States v. Lincoln, 42 M.J. 315, 320 (C.A.A.F. 1995) (quoting United States v. Kosek, 41 M.J. 60, 64 (C.M.A. 1994)).  This court may not “find its own facts or substitute its own interpretation of the facts.”  United States v. Cossio, 64 M.J. 254, 256 (C.A.A.F. 2007) (citing United States v. Mizgala, 61 M.J. 122, 127 (C.A.A.F. 2005)).  However, we review questions of law de novo.  Kosek, 41 M.J. at 63; United States v. Rittenhouse, 62 M.J. 509, 511 (Army Ct. Crim. App. 2005).

Statute of Limitations

During the time of appellant’s alleged misconduct in Specifications 1 and 2 of Charge I, the Manual for Courts-Martial, United States [hereinafter MCM] provided that “[a] person charged with absence without leave or missing movement in time of war, or with any offense punishable by death, may be tried at any time without limitation.” Article 43, UCMJ (1995) (emphasis added).  At the time of the alleged rapes, the crime of rape under Article 120 (a), UCMJ, was punishable by death.
   

DISCUSSION
The appellant argues that the Eighth Amendment to the United States Constitution, as recently interpreted by the Supreme Court in the case of Kennedy v. Louisiana, prohibits death as an authorized punishment for the rape of a child under Article 120, UCMJ.  128 S. Ct. 2641, 2650-51; 171 L. Ed. 2d 525, 540 (2008).  Appellant further argues that since death is not an authorized punishment, that the statute of limitations to be applied in appellant’s case for the alleged rapes in Specifications 1 and 2 of Charge I is five years, under Article 43(b)(1) as it existed at the time of the alleged offenses.  

We disagree with appellant’s argument.  First, in subsequent proceedings in Kennedy v. Louisiana, the Supreme Court clarified its decision was limited to the civilian context.  128 S. Ct. 2641, 2650-51; 171 L. Ed. 2d 525, 540 (2008), modified, 129 S. Ct. 1, 3-4, 171 L. Ed. 2d 932, 933-934 (2008).  Furthermore, while recognizing the long standing existence of the death penalty for rape in the military, including rape of a child under the current MCM, the Court stated that it “need not decide whether certain considerations might justify differences in the application of the Cruel and Unusual Punishments Clause to military cases (a matter not presented here for our consideration).”  Id.
Second, the Court of Criminal Appeals for the Armed Forces has made clear that “rape is an ‘offense punishable by death’ for purposes of exempting it from the 5-year statute of limitations of Article 43(b)(1).”  Willenbring v. Neurater, 48 M.J. 152, 180 (C.A.A.F. 1998).   The court in Willenbring also found that “the question of whether the death penalty may be imposed, given the facts and circumstances of any particular case, does not control the statute of limitations issue.” Id.  Our superior court reinforced this principle seven years later in United States v. Stebbins, 61 M.J. 366 (C.A.A.F. 2005).
CONCLUSION
Based upon our review of the record, we hold the military judge erred in applying the law.  Accordingly, the military judge’s ruling dismissing Specifications 1 and 2 of Charge I is vacated.  The court-martial of Master Sergeant Robert T. Toussant may proceed in accordance with R.C.M. 908(c)(3).


Judge CONN and Judge BAIME concur.







FOR THE COURT:

MARY B. CHAPMAN






Deputy Clerk of Court 

� The alleged acts for these specifications occurred between the dates of 1 October 1997 and 31 January 2003.  The summary court-martial convening authority did not receive the sworn charges until 28 February 2008.  The applicable statute of limitations at the time of these alleged acts was five years as provided in Article 43(b)(1), UCMJ.   Because the summary court-martial convening authority did not receive the sworn charges within the prescribed limitations period, the accused was not liable to be tried by court-martial for them.  


� The defense attempted to prevent, via a petition for extraordinary relief to the Army Court of Criminal Appeals, the 10 October 2008 Article 39a hearing by the military judge concerning the government’s request for reconsideration.  The petition for extraordinary relief became moot following the military judge holding the Article 39a hearing, but ruling he had no authority to act on the request for reconsideration due to the government’s subsequent notice of appeal pursuant to R.C.M. 908 (see fn. 3 following).  





� See R.C.M. 908(b)(4), stating that “upon written notice to the military judge . . . the ruling or order that is the subject of the appeal is automatically stayed and no session of the court-martial may proceed pending disposition by the Court of Criminal Appeals of the appeal . . . .”


� MCM, Part. IV, para. 45e(1) (1995).  Note, the punishment of death for the crime of rape has been authorized under the MCM since 1951 through the present.  See also MCM, Part IV, para. 15(2) 126 (1951); MCM, Part. IV, para. 45e(1) (2005); MCM, Part IV, para. 45f(1) (2008).    








6

