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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


Pursuant to his pleas, a general court-martial convicted appellant of absence from his place of duty, disobedience of a lawful order of a noncommissioned officer, dereliction of duty (five specifications), making a false official statement (three specifications), obstructing justice (three specifications), unlawfully taking with intent to alter a public record, unlawfully altering a public record, and unlawfully destroying a public record in violation of Articles 86, 91, 92, 107, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 892, 907, and 934 (1988)[herein-after UCMJ].  A court composed of officer members sentenced appellant to a dishonorable discharge, confinement for one year, forfeiture of all pay and allowances, reduction to Private E1, and a reprimand.  The convening authority disapproved the reprimand, but otherwise approved the adjudged sentence.


The case is before the court for automatic review under Article 66, UCMJ.

Appellant raises one assignment of error:

APPELLANT’S PLEAS TO SPECIFICATIONS 5, 6, AND 7 OF CHARGE IV WERE IMPROVIDENT BECAUSE THE BLANK DA FORM 4187 (PERSONNEL ACTION)

THAT APPELLANT CREATED IS NOT A ‘PUBLIC RECORD’ UNDER ARTICLE 134, UCMJ.


While appellant was pending investigation for some of the charges in this case, he contacted assignment personnel at the Total Army Personnel Command (PERSCOM) in Alexandria, Virginia, in an effort to be reassigned from Fort Benning, Georgia, to Korea.  The individual at PERSCOM told appellant that he needed a Department of the Army (DA) Form 4187 (Personnel Action), signed by his company commander, requesting his reassignment to Korea.  Appellant persuaded someone in the battalion S-1 office to type a DA Form 4187 for him requesting reassignment to Korea.  Appellant, a single soldier, then wrote on the form, “Soldier’s wife is due Feb 95” and signed his company commander’s signature.  Appellant faxed the DA Form 4187 to PERSCOM and subsequently destroyed the original.  These facts formed the basis for appellant’s guilty plea to unlawfully taking with intent to alter a public record, unlawfully altering a public record, and unlawfully destroying a public record.


The record of trial does not establish that this DA Form 4187 was a “public record” as contemplated by the Manual for Courts-Martial, United States (1995 edition), Part IV, para. 99c.  Blank forms are not considered public records for the offense of altering a public record.  United States v. McCoy, 47 M.J. 653 (Army Ct. Crim. App. 1997).  The facts appellant admitted are inconsistent with the elements of proof for these three specifications relating to public records.  Accordingly, his plea is not provident.  UCMJ art. 45(a).


We have considered the matters asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The findings of guilty of Specifications 5, 6, and 7 of Charge IV are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for ten months, forfeiture of all pay and allowances, and reduction to Private E1.


Senior Judge TOOMEY and Judge TRANT concur.







FOR THE COURT:







MARY B. DENNIS
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