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MEMORANDUM OPINION
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KIRBY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny of military property, failure to repair (six specifications), willful disobedience of a lawful order (two specifications), willful damage of military property, wrongful use of cocaine (two specifications), larceny of military property, housebreaking and wrongful alteration of a military identification card (three specifications), in violation of Articles 81, 86, 91, 108, 112a, 121, 130 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 891, 908, 912a, 921, 930, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  

The convening authority’s action provides:

In the case of Private (E2) Christopher S. Snider . . . only [sic] so much of the sentence as provides for confinement for [twenty] months, reduction to the grade of E1, forfeiture of all pay and allowances, and to be discharged with a [b]ad-[c]onduct [d]ischarge, and, except for that part of the sentence extending to the [b]ad-[c]onduct [d]ischarge, be ordered executed.  Additionally, the accused is credited with [seventy-one] days of confinement against the sentence to confinement.  
This case is before the court for review pursuant to Article 66, UCMJ.  Appellant asserts that because the convening authority failed to take action on the sentence, as directed by Rule for Courts-Martial [hereinafter R.C.M.] 1107(f)(4)(A), where she failed to state which portion of the sentence was actually “approved,” the action must be set aside and returned for a new staff judge advocate’s recommendation and action.  

In an affidavit submitted with the government pleadings, the convening authority’s staff judge advocate asserts:

In the action signed by [the convening authority], the word “approved” was omitted.  This was a typographical error and oversight for which I am solely responsible.  In light of my meeting with [the convening authority], I am confident that [the convening authority] meant to approve my recommended action [(which included the word “approve”)].  The action I inadvertently had [the convening authority] sign did not represent her true intent.

The government concedes that the action is incomplete and requests that we correct this error by ordering the convening authority’s action withdrawn and substituted with a corrected action pursuant to R.C.M. 1107(g).
We agree that the action in this case is incomplete and ambiguous in that it does not explicitly approve any portion of the sentence as required by R.C.M. 1107(d)(1).  The convening authority’s action, dated 18 April 2005, is set aside.  The record of trial is returned to The Judge Advocate General for submission to the convening authority for clarification in accordance with R.C.M. 1107(g).  See United States v. Gosser, 64 M.J. 93 (C.A.A.F. 2006); United States v. Politte, 63 M.J. 24 (C.A.A.F. 2006).  

Senior Judge OLMSCHEID and Judge GALLUP concur.







FOR THE COURT:
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