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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
Per Curiam:


A military judge sitting as a general court-martial found the appellant guilty, pursuant to his pleas, of conspiracy to commit larceny, larceny, forgery (two specifications), and receipt of stolen property, in violation of Articles 81, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, 923, and 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for five months, forfeiture of all pay and allowances, and reduction to Private E1.  He also recommended that the convening authority suspend the bad-conduct discharge.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for four months, forfeiture of all pay and allowances, and reduction to Private E1.


On appeal, the appellant asserted, and the government conceded, that the military judge erred when he announced a finding of guilty to a second forgery specification.  The appellant had pled not guilty to the specification, the military judge had conducted no providence inquiry thereon, and the government presented no evidence of guilt.  Because the staff judge advocate’s recommendation (SJAR) and the promulgating order repeated the error, we returned the appellant’s case to the convening authority for a new action.  United States v. Pickett, ARMY 9801126 (Army Ct. Crim. App. 7 Mar. 2000) (unpub.).  That action having been accomplished, the record of trial is now before us for review pursuant to Article 66(c), UCMJ.


The new SJAR, dated 9 May 2000, lists the finding of the second forgery specification as “Not Guilty,” with the explanation that this court set aside the original action “noting an error by the military judge in the announcement of a finding of guilty.”  The action does not address findings, and the promulgating order simply lists a finding of not guilty.  The convening authority may have believed that this court’s ruling had implicitly set aside the military judge’s guilty finding, and for that reason he did not expressly disapprove the finding in his action.  See Manual for Courts-Martial, United States (1998 ed.), app. 16, para. 15.  We will eliminate any uncertainty in our decretal paragraph.


Appellate defense counsel have not assigned any errors based on the new recommendation and action, and have reasserted a previously assigned error not mooted by our previous opinion.  We have considered that assigned error and the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The finding of guilty of Specification 2 of Charge III is set aside and Specification 2 of Charge III is dismissed.  On consideration of the entire record, the remaining findings of guilty and the sentence are affirmed.
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