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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

PRICE, Senior Judge:

The appellant was convicted by a general court-martial consisting of officer and enlisted members.  Consistent with his pleas, he was found guilty of possession of lysergic acid diethylamide (LSD) with intent to distribute, and two specifications of distribution of LSD, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a.  Contrary to his pleas, he was found guilty of conspiracy to introduce LSD onto a military installation and conspiracy to distribute LSD, in violation of Article 81, UCMJ.  The convening authority approved the adjudged sentence of confinement for 3 years, reduction to pay grade E-1, total forfeiture of pay and allowances, and a bad-conduct discharge.

After careful consideration of the record of trial, the appellant's assignments of errors, the Government's response, the appellant's reply, and the excellent oral arguments, we determined that we could not resolve issues of jurisdiction and ineffective assistance of counsel without additional facts.  Accordingly, we ordered a hearing under United States v. DuBay, 17 C.M.A. 147, 37 C.M.R. 411 (1967).  Having received the DuBay record, we invited a responsive brief from the appellant.  He declined to submit additional pleadings.  Having considered the DuBay record in addition to all other briefs and the oral arguments, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  See Arts. 59(a) and 66(c), UCMJ.

Facts

In early March, 1998, the appellant transferred from a Marine aviation squadron at Marine Corps Air Station (MCAS), Miramar, California to Marine Aviation Logistics Squadron Twelve (MALS-12) at MCAS, Iwakuni, Japan.  Before leaving MCAS Miramar, the appellant asked Corporal (Cpl) Sean P. Payne, USMC, to pay him $150.00 in satisfaction of a personal debt.  Cpl Payne responded by offering to give the appellant some LSD that would be worth more than $150.00.  Agreeing to this means of repaying the debt, the appellant planned to sell the LSD to get his money, which he intended to forward to his daughter for her support.  The appellant and Cpl Payne agreed that Cpl Payne would mail the LSD to the appellant at his new duty station in Japan.

Within two weeks of his arrival, the appellant told Private (Pvt) Vance, USMC, and Private First Class (PFC) West, USMC, that he would be receiving some LSD in the mail and wanted to sell it to someone.  Unbeknownst to the appellant, Pvt Vance was a cooperating witness with the Naval Criminal Investigative Service (NCIS).  The appellant soon received approximately 100 doses, or "hits," of LSD, in the mail from Cpl Payne, and hid it in his barracks room at MCAS Iwakuni.  He then sold one hit to Pvt Vance on 17 March for $5.00 and six hits to PFC West on 18 March for $10.00.  When he attempted to sell the remaining LSD to Pvt Vance on 19 March, NCIS agents and Japanese police entered the appellant's room, arrested him and seized the LSD.  In the course of several NCIS and Japanese police interrogations, the appellant signed eight statements confessing to conspiracy, possession and distribution of LSD.

Following his arrest, the appellant was detained by Japanese authorities for 55 days, then tried by the Yamaguchi District Court, Iwakuni Branch, on a single charge of possession of LSD.  Convicted according to his pleas, the appellant was sentenced to confinement for 1 year, a sentence that was immediately suspended for 3 years.  Within 2 months, the appellant was arraigned by the instant court-martial.  On 26 August 1998, he was convicted and sentenced by the court-martial.

Corroboration of Confessions

In his first assignment of error, the appellant contends that the evidence is insufficient to sustain a conviction of conspiracy to wrongfully distribute LSD under Charge I, Specification 2 because the appellant's confession to an agreement was not corroborated.  We disagree.

The general requirement for corroboration of confessions in military law is set forth in the Military Rules of Evidence:

Corroboration.  An admission or a confession of the 

accused may be considered as evidence against the accused 

on the question of guilt or innocence only if independent evidence, either direct or circumstantial, has been introduced that corroborates the essential facts admitted

to justify sufficiently an inference of their truth.

. . . . 

(1) Quantum of Evidence needed.  The independent evidence necessary to establish corroboration need not be sufficient of itself to establish beyond a reasonable doubt the truth of facts stated in the admission or confession.  The independent evidence need raise only an inference of the truth of the essential facts admitted.

Military Rule of Evidence 304(g) and (g)(1), Manual for Courts-Martial, United States (1998 ed.).  In applying this test, our superior Court recently summarized the applicable case law:

The corroboration requirement for admission of a confession at court-martial does not necessitate independent evidence of all the elements of an offense or even the corpus delicti of the confessed offense.  See United States v. Maio, 34 M.J. 215, 218 (C.M.A. 1992).  Rather, the corroborating evidence must raise only an inference of truth as to the essential facts admitted.  (citations omitted).  Moreover, while reliability of the essential facts must be established, it need not be done beyond a reasonable doubt or by a preponderance of the evidence.  Maio, supra at 218 n.1; see United States v. Melvin 26 M.J. 145, 146 (C.M.A. 1988)(quantum of corroboration needed "very slight"); United States v. Yeoman, 25 M.J. 1, 4 (1987) (corroboration needed "slight").  We have closely analyzed the evidence in every case before us to determine whether a confession has been sufficiently corroborated.  See Maio, supra, 34 M.J. at 218-19; see generally C.A. Wright, Federal Practice and Procedure § 414 (1982).

United States v. Baldwin, 54 M.J. 464, 465 (2001)(quoting United States v. Cottrill, 45 M.J. 485, 489 (1997)).  The most important function of the corroboration requirement is to "establish the trustworthiness of the confession."  United States v. Rounds, 30 M.J. 76, 80 (C.M.A. 1990).  

With that in mind, we turn to the evidence pertinent to this issue.  The military judge admitted a total of eight separate pretrial statements made by the appellant.  With the exception of the first confession, given to NCIS, all of the statements were confessions given to Japanese police.  Generally speaking, these statements were consistent.  A summary of these detailed confessions follows.  

The appellant first explained that, while stationed at MCAS Miramar, he had loaned $150.00 to Cpl Payne.  When the appellant sought repayment from Cpl Payne in mid-February of 1998, Cpl Payne said: "instead of paying you back the money, I'll give you LSD.  You should be able to make more money by selling them [sic]."  Prosecution Exhibit 12.  In the same statement, the appellant went on to say that since he was about to leave MCAS Miramar for MCAS Iwakuni, he and Cpl Payne decided that Cpl Payne would mail the LSD to the appellant in Iwakuni and the appellant would sell it to recoup his $150.00 loan.  The appellant then transferred to Iwakuni on 3 March.  Between 9 and 13 March, he told Pvt Vance and PFC West that we was expecting some LSD.  He actually received the LSD in the mail on 16 March.  It was included in a white greeting card inside a purple envelope.  There was no return address or name of sender on the envelope or card but the appellant knew it was from Cpl Payne because he was the only one he had spoken with about the "LSD deal."  Prosecution Exhibit 7.  The appellant remarked that now that he had the LSD in hand, he and Cpl Payne were "even."  Id.  The appellant then went on to describe how he sold one hit of LSD to Pvt Vance on about 17 March and six hits of LSD to PFC West on about 18 March.  Finally, he confessed that, just before police broke into his barracks room, he had tried to sell at least 75 hits of LSD to Pvt Vance.

We find the following evidence to be independent corroboration of the foregoing confessions.  A service record entry shows that the appellant transferred from MCAS Miramar to MCAS Iwakuni on 3 March 1998.  Prosecution Exhibit 17.  NCIS Special Agent Politi testified that Pvt Vance purchased one hit of suspected LSD from the appellant, which Politi then field-tested as LSD.  PFC West testified that, on 18 March 1998, the appellant brought an envelope to West's room, pulled out the LSD from the envelope and sold him six hits.  The appellant told PFC West that he had received the LSD in the mail.  Special Agent Politi testified that, later, he arranged for Pvt Vance to contact the appellant again to obtain as much of the LSD as possible.  In preparation, Politi equipped Vance with a transmitter "wire" to enable Politi to monitor the conversation from a vehicle parked outside the appellant's barracks room.  Vance went into the barracks and had a conversation with the appellant in which they discussed an LSD purchase.  As Vance produced cash and the appellant prepared to hand over the LSD, Politi and other law enforcement personnel entered the room and arrested both Marines.  They seized a light purple envelope addressed to the appellant and postmarked "San Diego Ca 05 Mar 1998,"
 a white greeting card, and suspected LSD in four baggies.  Prosecution Exhibits 2, 3 and 4.  The tape-recorded conversation of the appellant and Vance was played for the members.  Prosecution Exhibit 1.  In the tape, the appellant says he got the LSD from Sean Payne.  The suspected LSD seized from the appellant's room was tested in a Japanese laboratory and determined to be LSD.  Prosecution Exhibit 13.


We conclude that this evidence amply corroborates the appellant's confessions.  Eight detailed statements signed by the appellant over the course of 12 days interlocked with independent evidence in every significant detail.  The only meaningful contradictory evidence is the stipulation of expected testimony of Cpl Payne, in which he flatly denies having had an agreement with the appellant and mailing the appellant drugs or anything else.  Appellate Exhibit XL.  We note that this expected testimony of a co-conspirator was not tested in the crucible of cross-examination in open court.  When analyzed in conjunction with all other evidence of record, we place little credibility in this self-serving expected testimony.  More importantly, this evidence goes to the weight of the government's case and does not, in our view, detract from the quantity and quality of the other corroboration.  Thus, we decline to grant relief.

Multiplicity of Charges


The appellant asserts that his conviction for possession with intent to distribute LSD is multiplicious with his conviction for distribution of the same LSD on two occasions.  The Government contends that the appellant waived the issue by his unconditional pleas of guilty and that the specifications are not facially duplicative.

Under Charge II, Specification 3, the appellant was charged with wrongfully possessing about one hundred hits of LSD, with intent to distribute the same, on or about 17 March 1998.  Under Specifications 1 and 2, he was charged with wrongfully distributing small amounts of LSD to Pvt Vance and PFC West, respectively, both on or about 18 March 1998.  Charge Sheet.  As noted previously, upon provident pleas of guilty, the military judge found the appellant guilty of each of these specifications, as charged, with no exceptions or substitutions.


During the providence inquiry, the appellant said he came into possession of about 100 hits of LSD on about 17 March.  Although he was uncertain of the precise dates, he said that the distribution to Pvt Vance was most likely on 17 March while the distribution to PFC West was most likely on 18 March.  After these two distributions, he had about 93 hits left over from the original batch.


The trial defense counsel (TDC) did not make a motion to dismiss for multiplicity.  Ordinarily, an unconditional guilty plea waives a multiplicity issue.  United States v. Heryford, 52 M.J. 265, 266 (2000).  However, the appellant may overcome waiver by showing that the specifications are "'facially duplicative,' that is, factually the same."  Id.  Whether specifications are facially duplicative "is determined by reviewing the language of the specifications and facts apparent on the face of the record."  Id.  


On the face of the specifications, there is no issue: the wrongful possession was charged on 17 March and the wrongful distributions were charged on 18 March.  Considering the providence inquiry, we find that the appellant possessed the LSD not only for a significant number of hours before the first distribution but also for a substantial period of time after the second distribution.  We are simply not persuaded that these specifications are facially duplicative.  Thus, we decline to grant relief.

Lack of Jurisdiction

The appellant next contends that the general court-martial lacked jurisdiction to try him on Charge II and its specifications because he had already been convicted and sentenced for those same offenses by a Japanese court.  This assertion is based on the language of the Status of Forces Agreement with Japan (SOFA), which, among other things, regulates the exercise of criminal and disciplinary jurisdiction for United States military personnel stationed in Japan.  The Government's position is that because the Japanese court convicted the appellant of an offense separate and distinct from those offenses which comprise the court-martial conviction, the SOFA did not deprive the court-martial of jurisdiction.  We concur with the Government.


For purposes of our discussion, the SOFA provision of interest primarily addresses whether United States military justice authorities or Japanese authorities will be able to prosecute a servicemember for an alleged offense of interest to both sides.  Article XVII ¶ 8 of the SOFA with Japan.  Where both sides have an interest in going forward with prosecution of the same alleged offense, the SOFA establishes a complex decision-making framework to determine which sovereign will be given priority.  Appellate Exhibit VI.  The underlying general principle is that a servicemember should not be convicted and punished for the same offense by both Japan and the United States.  See United States v. Miller, 16 M.J. 169, 172 (C.M.A. 1983); United States v. Green, 14 M.J. 461, 464 (C.M.A. 1983).  However, as recognized in Green, where a military prosecution is based on separate offenses that were not encompassed in a prior host-country prosecution, the SOFA does not bar trial by court-martial.  See Green, 14 M.J. at 473.  


As we considered whether the appellant was convicted of a common offense by the Japanese court and this court-martial, we noted that the report filed by the military's Trial Observer states that the sole offense specified in the Japanese complaint was possession of 93 hits of LSD on 19 March 1998.  However, the Trial Observer's report also clearly established that the Japanese court considered evidence of the appellant's conspiracies to import and distribute, and sales of, LSD in determining an appropriate sentence.
  In his brief and at oral argument, counsel for the appellant forcefully and effectively argued that the appellant was actually sentenced for, if not convicted of, possession and distribution.  Because this matter was not litigated in the trial court, the record did not contain sufficient evidence or findings of fact to assist us in determining the matter.  As indicated previously, we ordered a DuBay hearing to develop the evidence and make findings of fact.  We asked the military judge who would preside at the hearing to answer the following question: "Did the Japanese court convict the appellant solely of the following offense: possession of 93 hits of LSD on 19 March 1998?"  NMCCA Order of 7 Sep 2001 at 3.   If the answer was no, we asked the military judge to specify what other offenses formed the conviction.


At the DuBay hearing the military judge considered testimony of Mr. Ichiro Miyoshi, a Japanese lawyer who serves as the criminal jurisdiction adviser in the office of the Staff Judge Advocate for MCAS Iwakuni.  Mr. Miyoshi had coordinated prosecution efforts by the Japanese authorities and Marine Corps officials in this case, attended the Japanese trial and drafted the Trial Observer's Report.  Mr. Miyoshi testified that, although he could have been charged with receiving and transferring LSD, the appellant was not charged with those offenses by Japanese authorities.
  Furthermore, he was charged and convicted solely of possession of 93 hits of LSD on 19 March.  In his opinion, the appellant's subsequent conviction on the instant court-martial charges did not violate the SOFA because there was no common offense.  


The military judge also considered the pertinent Japanese statutes, the Trial Observer's Report, the Japanese indictment and sentencing document, and the SOFA provisions.  The only other evidence considered was testimony of the trial defense counsel (TDC), who explained that he considered making a motion to dismiss Specification 3, stating the offense of wrongful possession of LSD with intent to distribute, but decided against it.  He explained that he read the SOFA to permit military prosecution of that offense because the additional element of intent to distribute made it a greater offense than the simple possession conviction in the Japanese court.  Having considered all of the foregoing evidence, the military judge found that the appellant's Japanese conviction consisted solely of possession of 93 hits of LSD on 19 March 1998.


"We will uphold a military judge's findings of fact unless they are clearly erroneous or unsupported by the record."  United States v. Rodriguez, 57 M.J. 765, 770 (N.M.Ct.Crim.App. 2002)(citing United States v. Paaluhi, 50 M.J. 782, 785-86 (N.M.Ct.Crim.App. 1999)).  We review conclusions of law de novo.  Rodriguez, 57 M.J. at 770.  We adopt the military judge's findings of fact as our own.  We find that the appellant was convicted only of having 93 hits of LSD in his possession on 19 March 1998 when he was apprehended by Japanese and naval authorities.  As the appellant was convicted for separate offenses by the instant court-martial, we see nothing in the SOFA that bars military prosecution.  Thus, we decline to grant relief.

Ineffective Assistance of Counsel


The appellant complains that he was denied the effective assistance of counsel when his TDC advised him that he could not inform the members that he had been previously convicted and sentenced by a Japanese civilian court.  The appellant specifically contends that he asked his TDC if he could present this information to the members and was told that he could not unless the prosecution introduced such evidence first.  Appellant's Affidavit of 5 Jul 2000 at 2.  But for this advice, we are told that the appellant would have so informed the members as part of his unsworn statement, contending that he had already been tried and sentenced for his misconduct.  Id.  Similarly, the appellant claims that he was prevented from advising the convening authority of the prior Japanese conviction and sentence as part of post-trial clemency submissions.  Id.  Upon initial review of the appellant's affidavit, the appellate pleadings, and all matters of record, we found no affidavit from the TDC or any other evidence or information that would assist us in resolving this issue.  Rather than immediately ordering a DuBay hearing, we requested an affidavit from the TDC.


In his affidavit, the TDC denied telling the appellant that he could not advise the members and the convening authority of his Japanese conviction and sentence.  Rather, he explained why he advised the appellant that he should not disclose that evidence.  Having considered the TDC's affidavit and the oral arguments, as well as all briefs, we concluded that we could not resolve this controversy based solely on contradictory affidavits.  See United States v. Ginn, 47 M.J. 236 (1997).  For that reason, we ordered a DuBay hearing to address the matter, in addition to the question of jurisdiction previously discussed.


At the DuBay hearing, the TDC testified regarding the advice tendered the appellant and the basis for that advice.  The appellant did not testify at the hearing.


Consistent with his affidavit, the TDC testified at the hearing that he didn't tell the appellant that he couldn't offer evidence of the Japanese conviction to the members.  However, he recommended against offering that evidence.  As to the merits of the contested specifications, the TDC explained that he did not see any relevance in the Japanese conviction and that offering the evidence would just make the Government's case easier to prove.  As to the court-martial sentence, the TDC said that, after discussing the appellant's desire to present his Japanese conviction and sentence, they agreed not to mention it and instead to focus on the appellant's Lupus disease and his daughter in a strategy to elicit leniency from the members.  The TDC was emphatic that the appellant agreed with that decision.  He related that if the appellant had not agreed, he would have documented the advice in writing and have the appellant sign the advice letter, something he had done on six or seven other occasions in the course of representing the appellant.  Finally, with respect to clemency, the TDC stated that he and the appellant agreed to continue their focus on Lupus and the daughter in an effort to obtain relief from mandatory forfeitures of pay and allowances.  Besides, the TDC was sure that the convening authority knew about the prior conviction anyway.


In addition to the TDC's testimony, the military judge considered a character letter from Gunnery Sergeant (GySgt) Fishel that was presented to the convening authority before trial, to the members as part of the extenuation and mitigation package at trial, and to the convening authority as part of the first clemency package submitted after trial.  In that letter, GySgt Fishel said that the appellant "was tried by the Japanese Judicial system and was found guilty and sentenced to 1 year prison time suspended for 3 years."  Appellate Exhibit X (DuBay Record) at 2.  Before taking his action on the sentence, the convening authority stated that he considered the record of trial and the appellant's two clemency submissions.


The military judge made detailed findings of fact on this issue.  Essentially, he found the TDC to be a credible witness and the TDC's factual assertions to be true.  The only potential discrepancy noted by the military judge was the TDC's advice not to disclose the prior adjudication juxtaposed with the offer of GySgt Fishel's letter, including the information about the Japanese conviction.  On that point, the military judge could not decide whether the TDC merely overlooked this one sentence in four pages of single-space typed character letters or decided that admission of the rest of the letter was worth the risk of potential harm in the sentence.  However, the military judge did find that the main thrust of the TDC's concern was not in a supervisor's character letter but in an unsworn statement by the appellant that might offend the members.  Finding ample support in the DuBay record, we adopt the military judge's findings of fact as our own. 

We now turn to the law on ineffective assistance.  In Strickland v. Washington, 466 U.S. 668 (1984), the United States Supreme Court set forth the standard for reviewing claims of ineffective assistance of counsel on appeal.  The Court stated:



A convicted defendant's claim that counsel's assistance was so defective as to require reversal of a conviction . . . has two components.  First, the defendant must show that counsel's performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the "counsel" guaranteed the defendant by the Sixth Amendment.  Second, the defendant must show that the deficient performance prejudiced the defense.  This requires showing that counsel's errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.  Unless a defendant makes both showings, it cannot be said that the conviction . . . resulted from a breakdown in the adversary process that renders the result unreliable.

Strickland, 466 U.S. at 687.  This same standard has been adopted by the Court of Appeals for the Armed Forces in reviewing appellate claims of ineffective assistance of counsel.  United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987).  Counsel are presumed to be competent in the performance of their representative duties.  United States v. Cronic, 466 U.S. 648, 658 (1987).  Moreover, we will "strongly presume that counsel has provided adequate assistance."  United States v. Russell, 48 M.J. 139, 140 (1998)(quoting Strickland, 466 U.S. at 690).  Thus, in order to demonstrate ineffective assistance of counsel, an appellant "must surmount a very high hurdle."  United States v. Smith, 48 M.J. 136, 137 (1998)(quoting United States v. Moulton, 47 M.J. 227, 229 (1997)).

     The appellant has failed to surmount that high hurdle.  As the military judge suggested at the DuBay hearing, even if determined to be relevant based on some novel theory, we conclude that the appellant could only suffer prejudice by admission of the evidence of the prior Japanese conviction during trial on the merits.  The appellant's strong feeling that he had already been convicted once and that he should be able to tell the members about that is understandable, but the TDC correctly concluded that the court-martial prosecution represented different charges.   

     As to the TDC's advocacy in sentencing and post-trial clemency, we are convinced that the appellant wanted to inform the members that he had already been punished for his misconduct.  However, although the appellant was detained for 55 days awaiting trial by the Japanese court, he served no time in confinement after sentencing.  Our only concern is the apparent contradiction between (1) the TDC's advice (and the client's decision) not to offer evidence of the prior conviction and (2) his offer of Defense Exhibit A, which included GySgt Fishel's letter, to both the members and the convening authority.  We suspect that this was nothing more than an oversight by the TDC.  Regardless, even if we found it to be a true deficiency in his advocacy, we see no prejudice to the appellant.  The appellant faced a maximum sentence including a dishonorable discharge and confinement for 60 years.  Given that, and considering the seriousness of his crimes, we conclude that the members' sentence of a bad-conduct discharge and confinement for three years did not include any additional time simply because he had a prior Japanese conviction and sentence.  Regarding any potential prejudice during post-trial review, we agree with the TDC that the convening authority surely knew of the prior Japanese adjudication from his consideration of the record of trial and the clemency submissions.  Thus, we decline to grant relief.

Inappropriately Severe Sentence

The appellant argues that his sentence is inappropriately severe because the good character of his service does not warrant the imposition of 3 years confinement.  In support of this argument, the appellant emphasizes (1) his cooperation with investigators, including his numerous confessional statements, (2) his medical condition, including a diagnosis of Lupus, and (3) letters evidencing his excellent military performance and his recognition of the error of his ways.


While we have considered the foregoing matters and all other evidence in extenuation and mitigation, we cannot ignore the gravity of the appellant's offenses.  The appellant, a non-commissioned officer of Marines, conspired with another Marine to mail LSD to a foreign country and sell it there, received and possessed 100 hits of LSD with the intention of selling it, then sold six hits to two other Marines before he was apprehended.  The actual and potential negative impact of the appellant's offenses on his unit and the surrounding community are such that the sentence of this court-martial is well within appropriate limits, particularly in view of the maximum authorized punishment of 60 years confinement and a dishonorable discharge.  Based on an individualized consideration of the nature and seriousness of the offenses and the character of the appellant, we conclude that the sentence was not inappropriately severe.  United States v. Healy, 26 M.J. 394 (C.M.A. 1988); United States v. Snelling, 14 M.J. 267 (C.M.A. 1982).

Conclusion


We have examined the remaining assignments of error, including the assertion that the evidence is insufficient to sustain a conviction of conspiracy to wrongfully distribute LSD, and find them to be without merit.  The findings and sentence, as approved on review below, are affirmed.


Chief Judge LEO and Judge HARRIS concur.






   For the Court






   R.H. TROIDL






   Clerk of Court  

�  We judicially note that MCAS Miramar is within 15 miles of San Diego, California.


�  Moreover, the Report states that the prosecutor's final argument refers to "offenses" vice offense, thus further casting doubt on exactly what comprised the Japanese conviction.  Trial Observer's Report of 19 Jun 1998 at 6.





�  Mr. Miyoshi explained that, given the expected testimony of a controlled witness, such law enforcement "sting" evidence would be unacceptable in a Japanese court.  DuBay Record at 25-27, 30-31, 34.


�  Judge Harris did not participate in the oral arguments.  He replaced Judge Anderson, who participated in the oral arguments but retired before this case could be decided. 
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