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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Appellant was convicted, on mixed pleas, of conspiracy to commit larceny, absence without leave, larceny, and false swearing, in violation of Articles 81, 86, 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 921 and 934 [hereinafter, UCMJ].  Thereafter, he was sentenced by a panel of officers, sitting as a general court-martial, to a bad-conduct discharge, confinement for six months, total forfeitures, and reduction to Private E1.  The convening authority approved the sentence as adjudged. 


Appellant asserts as error the military judge’s denial of his challenge for cause against Colonel (COL) W.  The stated basis at trial was actual bias citing COL W’s having been “briefed” by CID about appellant’s case, later seeing a police blotter entry titling him accordingly, and having undergone an acrimonious personal attack by trial defense counsel’s supervisor, Major R, over an unrelated matter.
  Our review of the record of trial and the briefs of counsel lead us to conclude there is no merit to the asserted error.


“Actual bias [is defined] as ‘bias in fact’—the existence of a state of mind that leads to an inference that the person will not act with entire impartiality."  United States v. Ai, 49 M.J. 1, 5 (1998)(quoting United States v. Torres, 128 F.3d 38, 43 (2d Cir. 1997), cert. denied, Rivera v. United States, ___ U.S. ___, 118 S. Ct 1399 (1998)).  The burden of establishing the grounds for the challenge rests upon the party making it.  United States v. Napoleon, 46 M.J. 279, 283 (1997)(citing Rule for Courts-Martial 912(f)(3)[hereinafter R.C.M.]), cert. denied  ___ U.S. ___, 118 S. Ct. 375 (1997).  “The test for [determining if] actual bias [exists] is whether any bias ‘is such that it will not yield to the evidence presented and the judge’s instruc​tions.’”  Id. (quoting United States v. Reynolds, 23 M.J. 292, 294 (C.M.A. 1987)).      

Since actual bias is a question of fact, the military judge is to be afforded great deference in ruling on this issue.  United States v. Velez, 48 M.J. 220, 224 (1998)(citing United States v. White, 36 M.J. 284, 287 (C.M.A. 1993), cert. denied, Curtis v. United States, 510 U.S. 1090 (1994)); see also United States v. Kelly, 40 M.J. 515, 517 (A.C.M.R. 1994)(citations omitted)(member bias is essentially a question of credibility; judge’s superior ability to evaluate demeanor necessitates special deference be given to his exercise of discretion in dealing with challenges).  While trial judges are encouraged to “be liberal in passing on challenges for cause” our standard of review is “clear abuse of discretion.”  Kelly, 40 M.J. at 517 (citations omitted); cf. Ai, 49 M.J. at 5 (“clearly erroneous” standard applies in analyzing the “factual” component of the judge’s ruling). 


In appellant’s case, we believe that the military judge got it exactly correct when he characterized the scope of COL W’s prior knowledge about appellant’s case as being nothing “above and beyond what’s contained in the flyer that he has before [him].”  R. 227-28.  His “innocuous” and prior “limited and general” knowledge of the facts of the case are not per se disqualifying, Napoleon, 46 M.J. at 283 (citing United States v. Lake, 36 M.J. 317, 324 (C.M.A. 1993)), and fall far short of anything that might argue for automatic disqualification.  See generally Kelly, 40 M.J. at 517 (and cases cited therein).  Further, it is clear that the military judge also considered COL W’s demeanor as a component of the believability of his assurances that he would decide the case only on the evidence presented at trial while adhering to the judge’s instructions.  Accordingly, we find no reason to question his ruling addressing actual bias in COL W.


Though not claimed either at trial or on appeal, under the facts of this case we have also evaluated the challenge against COL W on the basis of implied bias.  We start by noting that a sua sponte duty to remove a member on the basis of implied bias has not been recognized.  Velez, 48 M.J. at 225.

Implied bias is founded on the terms of R.C.M. 912(f)(1)(N)
 and involves an objective standard focusing on the perception or appearance of fairness of the military justice system if the circumstances were viewed through the eyes of a reasonable, disinterested layman.  Napoleon, 46 M.J. at 283.  Where raised at trial, the military judge’s ruling is “reviewed under a somewhat less deferential standard” than for actual bias.  Id.
   However, in the absence of a challenge at trial for implied bias, we review this issue, post-trial, only for plain or obvious error.  Ai, 49 M.J. at 5 (citing Velez, 48 M.J. at 225). 


These general circumstances do not per se disqualify COL W.  Likewise, the specific circumstances, including COL W’s assurance that the specific factual concerns would not adversely impact appellant’s chance for a fair and impartial hearing,
 would not create a perception or appearance of unfairness when viewed through the eyes of a reasonable, disinterested layman.

Further, the voir dire disclosed these matters to be factually innocuous.  See Velez, 48 M.J. at 225 (citations omitted).  Accordingly, we find nothing in this case suggesting (1) a “substantial doubt as to [the] . . . impartiality” of COL W such that (2) the military judge’s rejection of the challenge against him could be characterized as plain or obvious error. 

We have reviewed the assignments of error personally asserted by appellant pursuant to United States v. Grostefon, l2 M.J. 43l (C.M.A. l982), and find them to be without merit.


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court






� Major R, however, did not serve as a member of appellant’s defense team.


� The Rule requires, in pertinent part, that a member be excused “whenever it appears that the member . . . [s]hould not sit . . . in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality.”  (Emphasis supplied).  Cf. Torres, 128 F.3d 38 (delineates three, rather than two, categories of removal for cause: actual bias (“bias in fact”), implied bias (“bias conclusively presumed as a matter of law”), and “inferable bias.”  The concept of “implied bias” set out in Torres is similar but not identical to that discussed in military case law.  The third category, “inferred bias,” has not been specifically referenced under current military precedents.  However, as discussed in Torres, inferred bias appears to be somewhat subsumed in what the military has labeled “implied bias.”)


  


� But see Ai, 49 M.J. at 5, n.4 suggesting some uncertainty about the standard of review for questions of implied bias.





� We note that COL W’s assurances are a classic actual bias factor.  We think they are also a factor that may be considered when evaluating implied bias.  While a member’s assurances carry less weight when evaluating implied bias, it is one of the circumstances that the “reasonable, disinterested layman” analysis could necessarily consider.  See Ai, 49 M.J. at 5 (citing Torres, 128, F.3d at 47 n.12).  Likewise, this analysis could also consider the fact that the military judge accepted the member’s disclaimer as honestly held and sincere.
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