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SCHENCK, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of indecent acts with a female child under sixteen years old (four specifications), indecent liberties with a female child under sixteen years old (two specifications), kidnapping a female child under sixteen years old (two specifications), knowingly and unlawfully inducing or coercing a female child under twelve years old to engage in sexually explicit conduct for the purpose of producing child pornography in violation of 18 U.S.C. § 2251(a) (two specifications), knowingly and unlawfully mailing, shipping, or transporting child pornography in violation of 18 U.S.C. § 2252A(a)(1), knowingly and unlawfully receiving child pornography in violation of 18 U.S.C. § 2252A(a)(2)(A), and knowingly and unlawfully possessing child pornography in violation of 18 U.S.C. § 2252A(a)(5)(B) (four specifications), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The government charged appellant with the violations of the Child Pornography Prevention Act (CPPA), 18 U.S.C. § 2251, et seq.,
 as noncapital offenses under clause 3 of Article 134, UCMJ.
The military judge sentenced appellant to a dismissal from the service, confinement for ten years, and forfeiture of all pay and allowances.  The convening authority approved only so much of the sentence as provides for a dismissal and confinement for ten years, and ordered 145 days of confinement credit.

On 16 March 2005, this court reviewed appellant’s case pursuant to Article 66, UCMJ.  United States v. Monette, ARMY 20020088 (Army Ct. Crim. App. 16 Mar. 2005) (unpub.).  In our decision, we agreed with appellate counsel that appellant’s guilty pleas to Specifications 8, 9, 11, 12, and 13 of Additional Charge II were partially improvident because the military judge defined “child pornography” using statutory terms the United States Supreme Court determined were unconsti-tutionally overbroad.  See Ashcroft v. Free Speech Coalition, 535 U.S. 234, 258 (2002).  We also agreed with appellate government counsel that appellant’s guilty pleas could be upheld as provident to lesser-included offenses because appellant admitted during the providence inquiry that his conduct was both prejudicial to good order and discipline and service discrediting under clauses 1 and 2 of Article 134, UCMJ.  See United States v. Mason, 60 M.J. 15 (C.A.A.F. 2004); United States v. O’Connor, 58 M.J. 450 (C.A.A.F. 2003).  Our court modified the findings of guilty to Specifications 8, 9, 11, 12, and 13 of Additional Charge II by deleting all Title 18 nomenclature referring to the CPPA, and, for each affected specification, affirmed a lesser-included simple disorder under Article 134.  After affirming the remaining findings of guilty and reassessing the sentence, we affirmed the approved sentence.
On 14 April 2006, the United States Court of Appeals for the Armed Forces set aside our findings of guilty of simple disorders under Article 134, UCMJ, as lesser-included offenses of Specifications 8, 9, 11, 12, and 13 of Additional Charge II, set aside the sentence, but affirmed our decision in all other respects.  United States v. Monette, 63 M.J. 246, 246-47 (C.A.A.F. 2006) (summary disposition).
  Our superior court then remanded appellant’s case to our court with the following options:  “order a rehearing as to Specifications 8, 9, 11, 12, and 13 of the Additional Charge and the sentence, or dismiss those five specifications and reassess the sentence or order a rehearing on the sentence only based on the remaining approved findings of guilty.”  Id. at 247 (internal footnote omitted).  This case is again before this court for review pursuant to Article 66, UCMJ.

We will set aside and dismiss Specifications 8, 9, 11, 12, and 13 of Additional Charge II and reassess the sentence.  Because we can “reliably determine what sentence would have been imposed at the trial level if the error[s] had not occurred,” we need not order a rehearing on the sentence.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  In United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), our superior court reaffirmed the standard for sentence reassessment.  “‘Thus, if the court can determine to its satisfaction that, absent any error, the sentence adjudged would have been of at least a certain severity, [then] a sentence of that severity or less will be free of the prejudicial effects of error . . . .’”  Id. at 41 (quoting Sales, 22 M.J. at 308).  In curing the errors through reassessment, we must assure the sentence is “equal to or no greater than a sentence that would have been imposed if there had been no error.”  Id. (citing Sales, 22 M.J. at 308); see United States Suzuki, 20 M.J. 248, 249 (C.M.A. 1985).  Under the circumstances of this case, we are confident that a rehearing is not necessary.

In her dissenting opinion, Judge Crawford accurately describes appellant’s misconduct upon which we base our sentence reassessment:
Appellant, a Chief Warrant Officer 2, was living with his fiancée and her family, when he sexually molested his fiancée’s two nieces, ages nine and seven.  During a family outing at a local lake, [a]ppellant “knowingly place[d] his hands onto their ‘privates[,’] both inside their swimsuits and over their clothing.”  The following day, [a]ppellant persuaded the two nieces to accompany him to a store to purchase gifts for his fiancée and his infant son.  Appellant drove the girls to the Post Exchange (PX), where he purchased baby products, as well as film for a Polaroid camera. 

After leaving the PX, [a]ppellant drove to a secluded area behind a tall tree line.  One of the girls asked [a]ppellant, “Where are we going?” and “I want to go home.”  Appel-lant had the girls remove their clothing while he took sexually explicit, Polaroid photographs of them, as well as molested them.  Due to the fear of being detected by nearby traffic, [a]ppellant had the girls get dressed and drove them to a second secluded location.  At the second location, [a]ppellant “took nude pictures of the children in various sexual positions, exposed his penis and touched their vaginal and buttocks areas.”  After they got dressed, [a]ppellant promised the girls each $15.00 and a gift from Wal-Mart if they would not tell anyone what happened.  Appellant then took the girls to Wal-Mart to purchase the gifts. 

After her daughters told her what happened, the victims’ mother notified law enforcement, and a search warrant was executed at [a]ppellant’s residence.  The authorities seized the Polaroid images, as well as approximately 19,000 images of child pornography from [a]ppellant’s computer.   

Monette, 63 M.J. at 247 (Crawford, J., dissenting) (footnotes omitted).

Based on appellant’s degrading and disgusting acts of child sexual abuse and exploitation, and all the offenses of which the military judge found appellant guilty, appellant faced a substantial maximum possible sentence.  As the military judge explained to appellant at trial, “the maximum punishment authorized in this case based solely on your guilty plea is a dismissal, confinement for life, and total forfeiture of all pay and allowances.”  Despite our setting aside five specifications regarding the receipt, possession, and transportation of child pornography, appellant’s maximum sentence remains the same.  Furthermore, a military judge imposed appellant’s adjudged sentence to a dismissal, confinement for ten years, and forfeiture of all pay and allowances—a sentence well below the authorized maximum.
Due to the egregiousness of appellant’s conduct, we are secure in our position that the military judge would have imposed a sentence of a certain magnitude had appellant pleaded guilty to, and been convicted of, only the remaining charges and specifications.  In short, the sentencing landscape in this case has not changed dramatically, and we can reliably determine the sentence the military judge would have imposed had appellant’s trial been error free.


Moreover, appellant’s receipt, possession, and transportation of child pornography is not the central and most aggravating aspect of this case, although these acts bear a strong relationship to appellant’s other abhorrent acts of sexual indecency.  The physical, sexual abuse of two very young girls—ages seven and nine—constitutes the gravamen of appellant’s misconduct.  During the providence inquiry and in the stipulation of fact, appellant admitted that, on one occasion, he sexually molested his fiancée’s nieces by placing his hands on their genitalia while the three played and swam in a lake located at a public recreation area.  Appellant stated he touched the girls in this fashion because he “wanted to test, to see how far [he] could go and what [he] could do as far as exposing them or perhaps touching them.”

The day after these disgusting sexual acts, appellant brought the girls against their will to two different secluded locations in his truck.  He instructed the girls to remove their clothing and took nude pictures of them in various sexual positions, including pictures depicting appellant’s hand touching and exposing the girls’ genitalia.  Appellant also touched the girls on their chests, vaginas, anuses, and buttocks areas.  In response to appellant’s persistence, both girls—in each other’s presence—took pictures of appellant while he held his exposed, erect penis in his hand.  Furthermore, appellant inserted his finger into the nine-year-old victim’s vagina; this indecent act resulted in a mark on her vagina which was later medically confirmed as consistent with the allegation of digital, vaginal penetration.

In light of our superior court’s decision in this case, we have again reviewed the record.  Specifications 8, 9, 11, 12, and 13 of Additional Charge II are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dismissal and confinement for nine years and ten months.  
Judge ZOLPER and Judge WALBURN concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� “The CPPA consists of §§ 18 U.S.C. 2251, 2252, 2252A, 2260(b) (2000).”  United States v. Reeves, 62 M.J. 88, 89 n.2 (C.A.A.F. 2005).





� Although our superior court refers to Additional Charge II in its decision as “the Additional Charge,” we will use the original numbering for continuity with the staff judge advocate’s post-trial recommendation, the promulgating order, and our original, unpublished decision.


� Our superior court recognizes the Courts of Criminal Appeals have “reviewed the records of a substantial number of courts-martial involving convictions for child pornography activities and offenses involving sexual misconduct with children and [have] extensive experience with the level of sentences imposed for such offenses under various circumstances.”  Moffeit, 63 M.J. at 41.
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