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MEMORANDUM OPINION
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BROWN, Judge:

A military judge sitting as a general court-martial convicted the appellant, contrary to his pleas, of attempted larceny (three specifications), wrongful possession of marijuana with the intent to distribute, larceny (seven specifications), forgery (eleven specifications), wrongful possession, alteration and use of another soldier’s military identification (ID) card, obstruction of justice, and false swearing, in violation of Articles 80, 112a, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 912a, 921, 923, and 934 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence to a dishonorable discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for six years.  

This case is before the court for review pursuant to Article 66, UCMJ.  We have examined the record of trial and the briefs submitted by the parties.
  Of the appellant’s three assignments of error, one merits discussion and relief.  We agree with the appellant’s assertion that the evidence supporting his conviction for false swearing is factually insufficient.  We provide relief in our decretal paragraph.  

BACKGROUND


Except for the marijuana offense, all of the appellant’s convictions arise from several forgery and check-cashing scams that he and coactors ran throughout Texas in Fort Hood, Austin, Houston, and San Antonio.  The scams would always involve two different financial institutions:  the bank or credit union that issued the checks that were forged and cashed (Bank A) and the victim bank where the checks were cashed (Bank V).  The checks written on Bank A involved a checkbook that was stolen, borrowed, or purchased from the true account holder, who may or may not have been a coactor.  The underlying Bank A account was either closed or contained minimal funds.  Once in possession of the checkbook from Bank A, the appellant or a coactor, using a false address, would open a new account at Bank V with a substantial initial cash deposit of several hundred to several thousand dollars.  Within hours or even minutes of opening the new Bank V account, the appellant or his coactor would forge a Bank A check made payable to the individual who just opened the Bank V account.  The check from Bank A would generally be just under the amount of money on deposit in the Bank V account.  In this manner, the Bank V account appeared to contain sufficient funds to cover the cash received by endorsing and cashing the Bank A check.  On that same day, the appellant would forge and cash as many as five checks—each uttered at a different Bank V branch, often within minutes of each other.  For example, in one scam the appellant borrowed his ex-girlfriend’s car and, without permission, used her checkbook that he found in the car.  Over a four-day period, the appellant forged and cashed ten checks, totaling $14,100.00, on her Bank A account.  

As the scam progressed, when Bank A refused to honor the forged checks for insufficient funds, the checks were returned to Bank V.  Because the checks were forged, the Bank A account holder ultimately suffered no monetary loss.  When Bank V tried to recover its losses, the Bank V account did not come close to containing sufficient funds to cover all of the dishonored, forged checks.  To add insult to injury, the appellant or his coactor often closed the Bank V account or drew down the account balance before the dishonored checks returned to Bank V.  Stuck with a closed account and a false address, Bank V faced a very difficult task in trying to locate the appellant or his coactors.

In one variation on the theme, the appellant somehow obtained the military ID card of an unwitting soldier.  The appellant and a coactor wrongfully altered the ID card by placing and laminating the appellant’s picture on the other soldier’s ID card.  The appellant then used the fake ID card and a false address to open yet another Bank V account and to run his scam again.  Although the appellant managed to fool several bank tellers and managers with this obvious, incredibly poor alteration, this ID card ultimately led to the appellant’s apprehension and the discovery of the broader forgery and check-cashing scheme.

Among the other offenses, the government charged the appellant with forgery and larceny
 involving six checks, four of which (check numbers 528, 529, 531, and 532) were allegedly made by the appellant from his Bank A account and were cashed by an alleged coactor, Ms. E, on her Bank V account.
  Through the testimony of a forensic document examiner from the Criminal Investigation Command (CID), the government was able to establish that a common author made writings on these checks, but the CID expert could not match this common authorship with any known exemplar from the appellant.  The appellant never filed a police report complaining that any of his checks, including the four at issue, were stolen.  Neither the appellant nor Ms. E testified at trial on the merits.  The government was unable to admit the four checks into evidence.  Other than conforming to the appellant’s general scheme of check-cashing offenses, no evidence directly linked the appellant to these particular offenses.  At the conclusion of the government’s case, the military judge granted a defense motion for a finding of not guilty as to all of the larcenies and forgeries charged in Specification 6 of Additional Charge III and Specification 7 of Additional Charge V, respectively.  See Rule for Courts-Martial 917.

Through the testimony of a bank security administration officer, the government introduced four Forged Signature Affidavits executed by the appellant regarding each of the same four checks.  Banks use a Forged Signature Affidavit to permit a customer—in this case the appellant—to aver that a check was made and cashed without his knowledge and consent and that he received nothing of value from the cashed check.  The bank then can use the Forged Signature Affidavit to remove the debit from the forgery victim’s account and to file criminal charges against the forger.  The military judge convicted the appellant of one specification of false swearing (the Specification of Additional Charge II) in the execution of the four Forged Signature Affidavits.
    

DISCUSSION

As his second assignment of error, the appellant argues that there was insufficient, credible evidence to establish that he committed the offense of false swearing.  We agree.  

The test for factual sufficiency “is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” this court is itself convinced of the appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J 324, 325 (C.M.A. 1987). 

In assessing factual sufficiency, we look to all of the admissible evidence.  Regarding the false swearing offense, we note that the military judge granted the defense’s motion for a finding of not guilty as to the underlying larceny and forgery offenses regarding the appellant’s check numbers 528, 529, 531, and 532.
  We also note that the Specification of Additional Charge II alleged that the appellant’s Forged Signature Affidavits were false in two respects.  First, the government alleged that the appellant falsely swore that he neither issued the four checks nor were they issued with his knowledge or consent.  Second, the government alleged that the appellant falsely swore that he did not receive any benefit from or value of any of the four checks.  Based on our review of the record, we find little, if any, evidence that any of the appellant’s four sworn statements were untrue in either of these two respects.  Therefore, we are not convinced beyond a reasonable doubt of the appellant’s guilt of false swearing, and the evidence is factually insufficient to sustain the conviction.

For purposes of our Sales
 analysis, we note that the false swearing offense is one of the two least serious offenses of which the appellant was convicted.
  Moreover, the appellant still faced more than 125 years of confinement for his remaining, more serious convictions.  

DECISION

The findings of guilty of Additional Charge II and its Specification are set aside.  That Charge and Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the matters noted, the entire record, and the principles in Sales, the Court affirms the sentence. 


Senior Judge CAIRNS and Judge CHAPMAN concur.
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MARY B. DENNIS







Deputy Clerk of Court

� The military judge acquitted the appellant of a conspiracy charge (in violation of Article 81, UCMJ) and of numerous attempted larceny, larceny, and forgery specifications (in violation of Articles 80, 121, and 123, UCMJ).





� The appellant requested—and this court granted—two extensions of time to file matters pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Ultimately, the appellant filed no Grostefon matters with the court.  





� Specification 7 of Additional Charge V and Specification 6 of Additional Charge III, respectively.





� The two other checks were payable to Ms. E, but did not contain the purported signature of the appellant as maker.  The government’s theory was that the appellant was involved as a coconspirator or principal in the forgery and cashing of these other two checks as well.  The military judge acquitted the appellant of the conspiracy charge.


 


� The Specification alleged:





In that Private First Class Jeremy Brittenum, U.S. Army, did, at or near Fort Hood, Texas, on or about 9 September 1997, in four affidavits, wrongfully and unlawfully make under lawful oath, false statements in substance as follows:  that checks numbered 528, 529, 531, and 532, purported to be signed by Jeremy L. Brittenum, drawn on Fort Hood National Bank dated AUG 31, 1997, payable to [Ms. E] in the sum of $1800.00 were not issued by Jermemy [sic] L. Brittenum, with his knowledge or consent and that Jeremy L. Brittenum did not receive any benefit from or any value of said check or any part thereof, which statements he did not then believe to be true.


  


� We cannot review this decision by the military judge.  Nevertheless, based on our review of the evidence, we certainly agree with his decision.





� United States v. Sales, 22 M.J. 305 (C.M.A. 1986).





� The convictions of false swearing and of wrongful possession, alteration and use of another soldier’s military ID card (Specification 1 of Charge V) carry the same maximum punishment—a dishonorable discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for three years. 
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