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-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Contrary to his pleas, the appellant was found guilty by military judge sitting as a general court-martial of drunken operation of a vehicle, reckless operation of a vehicle, and involuntary manslaughter in violation of Articles 111 and 119, Uniform Code of Military Justice, 10 U.S.C. §§ 911 and 919 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.


The appellant contends, inter alia, that he was subjected to an unreasonable multiplication of charges based on substantially the same act when he was convicted of reckless driving causing injury and involuntary manslaughter for the same accident with the same victim.  Based on the facts and pleadings in this case, we accept the concession by appellate government counsel on the issue.


Most of the charges in this case arose when the appellant drove his car at a high rate of speed away from the U.S. Army kaserne near Babenhausen, Germany.  His companion in the vehicle, who was scared of being injured in a traffic accident, cautioned him to slow down.  The appellant rebuffed his companion’s concern, lost control of the car, veered across the centerline on a curve, and smashed into a young German girl (AJ) riding in the opposite direction on a small motorcycle.  She died at the scene.  


At his court-martial, the appellant was charged, in pertinent part, with both reckless operation of a vehicle and manslaughter.  He was convicted under Article 111, UCMJ, of a charge that specified that the appellant “did, at or near Dieburg, Germany, on or about 10 June 1995, on German Highway B-26 in the vicinity of the turn-off to Muenster, Germany, operate a vehicle, to wit, a passenger car, in a reckless manner by driving at excessive rate of speed, and did thereby cause said vehicle to strike and kill” the German girl, AJ.  The manslaughter specification stated that the appellant “did, at or near Dieburg, Germany, on or about 10 June 1995, by culpable negligence unlawfully kill [AJ] by operating a motor vehicle in a reckless and wanton manner thereby causing the said vehicle to swerve across the road into the oncoming traffic and hit [AJ] on her moped with said motor vehicle.”  The military judge ruled that the separate charges were multiplicious for sentencing.


Although the government could have charged the appellant with reckless operation of a vehicle over the course of his journey on the highway away from Babenhausen, they did not do so.  Instead, the reckless driving specification focused solely on the time and place of the accident on the curve in the roadway near the turn-off to Muenster, Germany, and included striking and killing AJ.  The operation of the motor vehicle “in a reckless and wanton manner” that was the culpable negligence resulting in the manslaughter conviction focused on the same exact time and place of the reckless driving charge.  Although the two offenses are not multiplicious for findings under the analysis of United States v. Teters, 37 M.J. 370 (C.M.A. 1993), we accept the government’s concession that the charges and specifications, as alleged in this case, are an unreasonable multiplication of charges.  See Rule for Courts-Martial 307(c)(4) discussion.  The appellant is entitled to no sentence relief, however, as the military judge treated the offenses as multiplicious for sentencing. 


The remaining assignments of error, including those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.(

The findings of guilty of Specification 3 of Charge III are set aside and Specification 3 of Charge III is dismissed.  The remaining findings of guilty and the sentence are affirmed.  







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( We note that Defense Exhibit E, a twenty-second excerpt from a videotape, is missing from the record.  An adequate description of the content of that video is contained in the record of trial.  Thus, the record is substantially complete and this is sufficient.
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