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MEMORANDUM OPINION
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BROWN, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of failure to obey the lawful command of a superior commissioned officer (two specifications), failure to obey the lawful order of a superior noncommissioned officer, violation of a lawful general order, drunken operation of a motor vehicle, assault on a child under the age of sixteen, and indecent acts upon a female under the age of sixteen, in violation of Articles 90, 91, 92, 111, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 891, 892, 911, 928, and 934 [hereinafter UCMJ].  Contrary to the appellant’s plea, the military judge convicted
 the appellant of another specification of indecent acts upon a female under the age of sixteen, in violation of Article 134, UCMJ, 10 U.S.C. § 934.  The military judge sentenced the appellant to a dishonorable discharge, reduction to Private E1, and confinement for thirty-six months.  Pursuant to the appellant’s pretrial agreement, the convening authority approved only thirty months of confinement and approved the remainder of the sentence as adjudged. 

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the entire record, including the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  None of the Grostefon matters merit any comment or relief.

Although not raised by the appellant, we note that the military judge failed to enter proper findings as to one specification.  We will correct this error in our decretal paragraph.

DISCUSSION

On 26 November 1997, the military police apprehended the appellant for driving under the influence of alcohol.  The Installation Driving Privileges Officer issued to the appellant a written Notice of Suspension/Revocation of Installation Driving Privileges,
 dated 14 January 1998.  The notification included an order not to operate a non-government owned motor vehicle on any military installation during the twelve-month period of the suspension/revocation.  On 6 February 1998, the appellant acknowledged receipt of the written notification.

Charge III and its Specification charged the appellant with violating this order between 6 February 1998 and 29 December 1998 by wrongfully driving a motor vehicle on the installation.  The specification, as drafted, charged a violation of a lawful general order under Article 92(1), UCMJ.  Pursuant to his offer to plead guilty, the appellant entered into a detailed Stipulation of Fact and pled guilty, as charged, to Charge III and its Specification.

During the providence inquiry, the military judge properly discerned that the Stipulation of Fact did not allege a violation of a lawful general order.  Rather, the facts supported a charge of violating any other lawful order under Article 92(2), UCMJ.  The military judge conducted a thorough Care
 inquiry into this offense.  He explained the elements of Article 92(2) to the appellant and elicited from the appellant the factual basis for the plea.  Under the facts of this case, we perceive no issue concerning the appellant’s plea to this lesser offense because the appellant was placed on notice that he was charged with the more serious Article 92, UCMJ, offense and because Article 92(2), UCMJ, is “closely-related” to the charged offense.  See United States v. Bivins, 49 M.J. 328, 332-33 (1998).  On the record, the military judge calculated the appellant’s maximum punishment based on the lesser offense under Article 92(2), UCMJ.  When entering findings, however, the military judge convicted the appellant of Charge III and its Specification, as charged.  The military judge should have entered findings on the lesser offense to which the appellant was provident.   

This court affirms only so much of the finding of guilty of Charge III and its Specification as finds that the appellant, having knowledge of a lawful order issued by Captain Joseph D. Lipchitz, the Installation Driving Privileges Officer, to wit:  not to operate a non-government owned motor vehicle on any military installation while his driving privileges were suspended or revoked, an order which he acknowledged receipt of on 6 February 1998 and which it was his duty to obey, did, at Fort Sam Houston, Texas, on or about 18 May 1998, 9 August 1998, and 29 December 1998, fail to obey the same by wrongfully driving his privately owned motor vehicle on the Fort Sam Houston military installation.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the sentence is affirmed.


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The military judge’s findings were by exceptions and substitutions.





� The notice was in memorandum form and was issued to the appellant pursuant to Army Regulation 190-5, Military Police:  Motor Vehicle Traffic Supervision (8 July 1988), and pursuant to a series of delegations of authority, the validity of which are not at issue.     





� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).
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