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MEMORANDUM OPINION
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Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of false official statement (three specifications), larceny (four specifications), making a fraudulent claim, and false swearing, in violation of Articles 107, 121, 132, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, 932, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, a fine of $10,000.00, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for seventeen months, reduction to Private E1, and a fine of $10,000.00.  Automatic forfeitures were waived for six months.  This case is before us for review pursuant to Article 66, UCMJ.  

We agree with appellate defense counsel that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to a portion of Specification 1 of Charge III.  We will amend Specification 1 of Charge III and affirm the sentence in our decretal paragraph.  

Two other errors merit comment, but no relief.  First, the staff judge advocate (SJA) failed to include a copy of the SJA’s pretrial advice and referral in the allied papers.  Second, the SJA failed to contemporaneously document the convening authority’s consideration of the defense matters submitted under Rule for Courts-Martial [hereinafter R.C.M.] 1105.  

Improvident Plea
Appellant pleaded guilty to and was found guilty of Specification 1 of Charge III, larceny of a Kapok laptop computer, military property, of a value of about $2650.00.  During the providence inquiry, the military judge correctly explained the elements of this offense, and appellant agreed that the elements described what he did.  The stipulation of fact states this computer had a value of over $100.00.  During the providence inquiry appellant said that this computer did not have a hard drive and never worked.  Appellant agreed, however, with the military judge that this computer had a value of $2650.00.  
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.
  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, “the military judge must either resolve the apparent inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); see also Davenport, 9 M.J. at 367.  Furthermore, when such inconsistent matters “reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused’s position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  Our superior court, in United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003), reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  18 [U.S.]C.M.A. [535,] 541-42, 40 C.M.R. 247 [, 253-54 (1969)].

“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  

The military judge did not explain that the value of the item stolen is based on its condition at the time of the theft.  See Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 46c(1)(g)(ii).  The military judge did not resolve the apparent inconsistency between the computer’s unusable condition when appellant stole it, and his admissions about its value during the providence inquiry.  We hold that the providence inquiry has an inadequate factual basis for the value of $2650.00 to meet the requirements of Care, Article 45(a), UCMJ, and R.C.M. 910(e).  See United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002).  
SJA Errors
First, the SJA erred by failing to include the SJA’s pretrial advice and a referral document signed by the convening authority as part of the allied papers attached to the record of trial.  See R.C.M. 1103(b)(2)(D)(ii) (requiring the SJA’s pretrial advice to be attached to the record).  The original charge sheet, and       

Court-Martial Convening Order Number 9 are included in the record of trial.
  As such, the record of trial is substantially complete.
   
Second, no relief is warranted for the SJA’s erroneous failure to document the convening authority’s consideration of the defense matters submitted under R.C.M. 1105 because the SJA’s unrebutted affidavit satisfies us that the convening authority did in fact consider the R.C.M. 1105 defense matters.
  The Article 60(c)(2), UCMJ, requirement that the convening authority consider the defense R.C.M. 1105 clemency matters has been met.  See United States v. Gaddy, 54 M.J. 769, 773 (A.F. Ct. Crim. App. 2001); United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988).
Conclusion
The issue personally specified by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the other issue appellate defense counsel raised are without merit.  The court affirms only so much of the findings of guilty of Specification 1 of Charge III as finds that appellant did at Camp Humphreys, Republic of Korea, between on or about 10 February 2001 and on or about 5 December 2001, steal a Kapok laptop computer, military property, of some value, the property of the United States, in violation of Article 121, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors 
noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
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Clerk of Court
�United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); and R.C.M. 910(e)). 


� Appellant’s pretrial agreement, which is signed by the convening authority, however, is included in the record of trial, demonstrating the convening authority’s personal awareness of the referred charges.  See generally United States v. Wilkins, 29 M.J. 421, 424 (C.M.A. 1990) (holding that under some circumstances a pretrial agreement is the functional equivalent of a referral order).





� See United States v. Stoffer, 53 M.J. 26, 27-28 (C.A.A.F. 2000); United States v. Santoro, 46 M.J. 344, 346-47 (C.A.A.F. 1997); United States v. McCullah, 11 M.J. 234, 236-38 (C.A.A.F. 1981); United States v. Gray, 7 M.J. 296, 297-98 (C.M.A. 1979).





� See United States v. Briscoe, 56 M.J. 903, 909-10 (A.F. Ct. Crim. App. 2002); United States v. Pennington, ARMY 20021128 (Army Ct. Crim. App. 14 Jan. 2004) (unpub.); United States v. Blanch, 29 M.J. 672, 673 (A.F.C.M.R. 1989).
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