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MEMORANDUM OPINION

-----------------------------------------
SULLIVAN, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of willful disobedience of a superior commissioned officer, false official statement, indecent acts (three specifications), and adultery, in violation of Articles 90, 107, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 907, and 934 [hereinafter UCMJ].  The military judge also convicted appellant, contrary to his pleas, of false official statement, rape, larceny, extortion, assault (four specifications), and communicating a threat in violation of Articles 107, 120, 121, 127, 128, and 134, UCMJ.  The military judge sentenced appellant to a dishonorable discharge, confinement for sixteen years, reduction to the grade of E1, and a fine of $50,000.00.  The sentence included a conditional confinement term; if appellant did not pay the fine by the time the convening authority took action, the sentence to confinement increased by four additional years.  The case is before us for review under Article 66, UCMJ.
Appellant contends, the government concedes, and we agree that the portion of the sentence that required payment of the fine before action was unauthorized.  We will order corrective action in our decretal paragraph.  
Rule for Court-Martial [hereinafter R.C.M.] 1003(b)(3) authorizes a court-martial to adjudge a fine, either instead of or in addition to forfeitures.  It further provides that “[i]n order to enforce collection, a fine may be accompanied by a provision in the sentence that, in the event the fine is not paid, the person fined shall, in addition to any period of confinement adjudged, be further confined until a fixed period considered an equivalent punishment to the fine has expired.”  A fine is a judgment that makes the accused immediately liable to the United States for the entire amount when it is ordered executed.  R.C.M. 1003(b)(3) discussion.  Further, “[n]o sentence of a court-martial may be executed unless it has been approved by the convening authority.”  R.C.M. 1113(a).  See Article 57(c), UCMJ (all punishments except forfeitures and confinement become effective “on the date ordered executed”).  Thus, the sentence to a fine cannot have legal effect prior to the convening authority taking initial action under R.C.M. 1107.  See R.C.M. 1113(b) (convening authority may order all or part of punishment executed when taking initial action except for a punitive discharge or dismissal).  In sum, the military judge sentenced appellant to pay a fine before it was a lawful debt or face an increased period of confinement.  This was error.

The convening authority appropriately recognized the due process guarantees of R.C.M. 1113(d) and requested appellant’s confinement facility, the U.S. Disciplinary Barracks (USDB), to conduct a hearing to determine whether appellant had made good faith efforts to pay the fine and, if not, whether indigency prevented him from doing so.  See generally United States v. Palmer, 59 M.J. 362, 363-65 (C.A.A.F. 2004) (discussing indigency hearing and rights afforded therein); United States v. Tuggle, 34 M.J. 89, 90-93 (C.M.A. 1992) (discussing convening authority error in not considering accused’s proposed payment plan).  The staff judge advocate (SJA) at the USDB noted that “[s]ince the fine is not effective until ordered executed at action, it doesn’t exist to trigger [R.C.M.] 1113(d) at the moment.”  He did, however, direct one of his judge advocates to conduct an “inquiry” into the facts and circumstances surrounding whether appellant had made a good faith effort to pay the fine.
The inquiry officer concluded that appellant had made no effort to pay the fine or any part thereof.  The inquiry officer went further than the good faith inquiry the SJA directed him to undertake and added his conclusions that, while appellant’s financial resources may be limited and appellant claimed indigence, appellant did have the ability to make at least small partial payments and might have other resources that could be directed to payment of the fine.  
The SJA, 19th Support Command, included this report in his addendum to the SJA Recommendation (SJAR) pursuant to R.C.M. 1106, after appropriately serving defense counsel with the new matter under R.C.M. 1106(d)(7).  Based on the entire record, including the inquiry officer’s report, the SJA recommended that the convening authority approve the sentence, including an additional forty-two months
 of confinement resulting from nonpayment of the fine.  The convening authority took action consistent with the SJA’s recommendation.  Thus, the action in this case improperly ordered additional confinement for nonpayment of a fine executed in the same action.  
We must now address the remedy.  Appellant requests that we disapprove the fine.  Government suggests that we approve the sentence, including the fine, but disapprove the additional forty-two months confinement.  We decline to take either recommendation under the rubric of judicial economy and, on these facts, will not usurp the convening authority’s decision on the appropriateness of the fine as part of the sentence.    
The action of the convening authority, dated 24 January 2005, is set aside.  The record of trial will be returned to The Judge Advocate General for a new recommendation and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.


Senior Judge MAHER and Judge HOLDEN concur.
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Clerk of Court

� The SJA recommended granting six months of relief for lengthy post-trial processing, thus reducing the additional confinement from four years to forty-two months.  





� We note also that the promulgating order in this case includes the language from the Specification of Charge VI asserting the official document was “totally” false.  Defense contends, government concedes, and we agree that the evidence is not sufficient to establish that the document at issue, “Authorization to Start, Stop, or Change Basic Allowance for Quarters and/or Variable Housing Allowance,” was totally false.  The evidence is, however, sufficient to establish that it was false in particulars which appropriately support a finding of guilty to a violation of Article 107.  Any new promulgating order should delete the word “totally.”  Also, the new promulgating order should delete the original Specification 4, Charge IV (dismissed prior to referral), and Specification 5, Charge IV, should accordingly be renumbered as Specification 4 and it should not include “SPC ACM.” 
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