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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant on his guilty pleas of wrongful use of cocaine (six specifications), wrongful use of marijuana, wrongful possession of cocaine (two specifications), wrongful possession of marijuana, wrongful introduction of cocaine onto a military installation (two specifications), wrongful distribution of cocaine (five specifications), wrongful distribution of marijuana (three specifications), solicitation to distribute cocaine, and solicitation to import cocaine (two specifications), in violation of Articles 112a and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 912a and 934 (1988) [hereinafter UCMJ].  The military judge sentenced appellant to forfeit $20.00 pay per month for one month, and thereafter to forfeit all pay and allowances, to be confined for seventy months, and to be discharged from the service with a bad-conduct discharge.  In accordance with a pretrial agreement, the convening authority approved only fifty-four months of confinement and the remainder of the sentence as adjudged.


On appeal, the appellant asserts that the military judge failed to grant proper stripe-for-stripe Pierce
 credit for prior nonjudicial punishment under Article 15, UCMJ; that the Pierce credit actually granted by the military judge was rendered meaningless by the operation of Article 58(b), UCMJ;
 and, that the application of Article 58(b), UCMJ, in his case violated the ex post facto clause of the United States Constitution.  We disagree and affirm.


We hold that the appellant was not entitled to any Pierce credit because he was not punished prior to trial for the same offense, or offenses, for which he was convicted at trial.  The stipulation of fact reveals that appellant had been punished prior to trial under Article 15, UCMJ, for the wrongful use of cocaine between 22 and 25 September 1995.  At trial, he was convicted of using cocaine between 1 and 21 September 1995 as well as between 26 September and 31 October 1995.
  Thus, it is obvious that the government carefully charged the appellant with using cocaine during specific periods of time so as to exclude the dates for which the appellant had been previously punished under Article 15, UCMJ.  We are not bound by the trial counsel’s unexplained and erroneous concession at trial that the appellant was entitled to Pierce credit.
  

Finally, the appellant has failed to carry his burden to establish that he has actually suffered an unconstitutional forfeiture of pay.  United States v. Gorski, 47 M.J. 370 (1997); United States v. Messner, __ M.J.___ (Army 9600694, 20 April 1998).


Accordingly, the findings of guilty and the sentence are affirmed.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

� United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).





� Effective 1 April 1996, Article 58(b) requires that an accused who is in confinement will forfeit:





	(1) all pay and allowances if a general court-martial sentence includes death, confinement in excess of six months, or a punitive discharge or dismissal, and any confinement; or





	(2) two-thirds of all pay due if a special court-martial sentence includes a punitive discharge and any period of confinement.  





� The appellant also pleaded guilty to wrongful use of cocaine between the following sets of dates: 1 and 30 November 1995; 1 and 31 December 1995; 1 and 31 January 1996; 1 and 26 February 1996.





� Even if the appellant had been entitled to Pierce credit, we conclude that the military judge granted adequate credit as he explained on the record.





1
3

